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15TH FINANCE COMMISSION RECOMMENDS
REDUCTION OF CENTRE'S FUND TO STATES BY 1% IN
FY21

Relevant for: Indian Polity | Topic: Finance Commission

The NK Singh-led 15th Finance Commission has recommended reducing states share by 1%
from Centre’s divisible pool to 41% in 2020-21 as against 42%, citing reasons of security and
special needs of the union territories of J&K and Ladakh.

While there is no change in the formula of devolution, the 1% reduction has been on account of
J&K moving out from the state list. The 14 th Finance Commission had modelled for 29 states
and had recommended 42% of the Centre’s pool to be devolved to states.

The FC has notionally estimated the share of erstwhile state of Jammu & Kashmir to be around
0.85 of the divisible pool. “We believe that there is a strong case for enhancing this to 1% of the
divisible pool in order to meet the security and other special needs of the UTs of J&K and
Ladakh,” it said.

“Since this enhancement has to be met from the Union Government’s resources, we
recommend that aggregate share of states may be reduced by 1 percentage point to 41% of the
divisible pool,” it added.

Fiannce minister Nirmala Sitharaman tabled The 15 th FC report in Parliament on Saturday,
ahead of the General Budget. The commission will submit its report for an extended period of
2021-22 to 2025-26 by October 30, 2020. The Cabinet has approved extension of the term of 15
th Finance Commission following abrogation of Article 370 after which J&K became a union
territory and thus number of states were remodelled from 29 earlier to 28 now.

The NK Singh-led 15th Finance Commission has recommended reducing states share by 1%
from Centre’s divisible pool to 41% in 2020-21 as against 42%, citing reasons of security and
special needs of the union territories of J&K and Ladakh.

While there is no change in the formula of devolution, the 1% reduction has been on account of
J&K moving out from the state list. The 14 th Finance Commission had modelled for 29 states
and had recommended 42% of the Centre’s pool to be devolved to states.

The FC has notionally estimated the share of erstwhile state of Jammu & Kashmir to be around
0.85 of the divisible pool. “We believe that there is a strong case for enhancing this to 1% of the
divisible pool in order to meet the security and other special needs of the UTs of J&K and
Ladakh,” it said.

“Since this enhancement has to be met from the Union Government’s resources, we
recommend that aggregate share of states may be reduced by 1 percentage point to 41% of the
divisible pool,” it added.

Fiannce minister Nirmala Sitharaman tabled The 15 th FC report in Parliament on Saturday,
ahead of the General Budget. The commission will submit its report for an extended period of
2021-22 to 2025-26 by October 30, 2020. The Cabinet has approved extension of the term of 15
th Finance Commission following abrogation of Article 370 after which J&K became a union
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WELCOMING THE MEA’S OVERHAUL - EDITORIALS -
HINDUSTAN TIMES
Relevant for: Indian Polity | Topic: Executive: Structure, Organization & Functioning ; Ministries and Departments

of the Government
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A strategic culture arises from ideas and implementation. The ministry of external affairs (MEA)
has made a laudable first step towards making such a culture possible by carrying out a major
administrative restructuring. The idea is to make the ministry more responsive to the multiplicity
of tasks that constitute 21st century diplomacy. Thus, some departments will be aggregated to
focus on India’s burgeoning aid programme and the many strands of its economic diplomacy.
More senior diplomats will be freed up so that they can serve as strategic interlocutors rather
than mere overseers. The nature of India’s interactions with the world has also changed with
technology, climate, and even adoption policies now finding their place on the international
agenda.

India is today a nearly $3 million-economy with interests and capacities that are growing at an
exponential rate. As its strategic frontier expands, the country seeks to prevent disruptions that
could disrupt its growth. Much of this is done through interactions with other governments. In
some cases, it may be about reassuring external players, sometimes it is about persuasion or
legitimate force. Whatever the case, controlled and calculated diplomacy is essential. India is at
the forefront of defining the Indo-Pacific, holds Nordic and African summits, is pivotal to a global
debate over telecom and data standards, is important to climate policy, and, if anything,
struggles with the plethora of invites for consultations it receives. There have been times in the
recent past when the Indian military has exhausted its budget for exercises with other countries
or its foreign ministry has had to ask for favours from countries where it has no embassy. India
can no longer afford such situations.

There are still many gaps in India’s external relations. The MEA’s staff strength is low. It
continues to lag in trading negotiations. An even larger percentage of Indians remain unaware of
their government’s worldview. The MEA has yet to work out a means to tap the large pool of
expertise that resides in the civil society. Attracting the best to the diplomatic service requires its
own strategy. But the most important issue remains the creation of a sense of strategic thinking
that permeates the structure of the foreign ministry. The restructuring will help.
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15TH FINANCE COMMISSION PEGS STATES’ SHARE
AT 41%; J&K, LADAKH TO RECEIVE 1% IN FY 21

Relevant for: Indian Polity | Topic: Finance Commission

NEW DELHI: The NK Singh-led 15th Finance Commission has recommended 41% share for
states from Centre’s divisible pool in 2020-21, while making a special provision of 1% for the
new Union territories of Jammu & Kashmir and Ladakh.

However, the commission increased the disaster relief as well as revenue deficit grant to states
and brought back performance-based incentives for states undertaking agriculture reforms and
reduction in pollution. ET had first reported on December 5 last year that grants to states would
be linked to agricultural reforms.

While there is no change in the formula of devolution, the reduction of one percentage point has
been on account of J&K moving out of the states’ list. The 14th Finance Commission had
modelled for 29 states and had recommended that 42% of the Centre’s pool be devolved to
states while the proposals of the current commission are based on modelling of 28 states.

BCCL - Non Copyright

The commission has notionally estimated the share of the erstwhile state of Jammu & Kashmir
to be around 0.85 of the divisible pool. “We believe that there is a strong case for enhancing this
to 1% of the divisible pool in order to meet the security and other special needs of the UTs of
J&K and Ladakh,” it said in its interim report. “Since this enhancement has to be met from the
Union government’s resources, we recommend that aggregate share of states may be reduced
by 1 percentage point to 41% of the divisible pool.”

The commission’s chairman, NK Singh, said: “We have gone for continuity with the existing
formula, despite fiscal constraint on the Centre, as most states have insisted on 50% share.”

Experts, however, said there was a slight adjustment in favour of the Centre. “The share of J&K
in the vertical devolution is 0.85% but the commission has adjusted it to1%. This will result in
minuscule gain to the Centre,” said DK Srivastava, chief policy advisor at E&Y.

The commission has proposed ?74,340 crore revenue deficit grant as post-devolution gap to 14
states whose revenue did not match with the growth target set for the state. Besides, it
suggested that grants to states be linked to their ability for undertaking agricultural reforms
through adoption of model acts as well as their ability to undertake measures for cleaner cities.

Following the recommendations, Finance Minister Nirmala Sitharaman said in her budget
speech that states formulating and implementing plans for ensuring cleaner air in cities with
population of more than one million would be encouraged.

Besides, she proposed to encourage those state governments which undertake implementation
of Model Agricultural Land Leasing Act, 2016, Model Agricultural Produce and livestock
Marketing (Promotion and Facilitation) Act, 2017, and Model Agricultural produce and Livestock
Contract Farming and services (Promotion and Facilitation) Act, 2018.
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The FM tabled the commission’s report in Parliament on Saturday, ahead of her budget speech.
The commission will submit its report for an extended period of 2021-22 to 2025-26 by October
30. The report also tweaked the criteria and weights for allocation. It has assigned 15% weight
to population, down from 17.5% allocated by the previous commission. It has raised the weight
under demographic performance to 12.5% from 10% allocated by the 14th Finance Commission.
NEW DELHI: The NK Singh-led 15th Finance Commission has recommended 41% share for
states from Centre’s divisible pool in 2020-21, while making a special provision of 1% for the
new Union territories of Jammu & Kashmir and Ladakh.

However, the commission increased the disaster relief as well as revenue deficit grant to states
and brought back performance-based incentives for states undertaking agriculture reforms and
reduction in pollution. ET had first reported on December 5 last year that grants to states would
be linked to agricultural reforms.

While there is no change in the formula of devolution, the reduction of one percentage point has
been on account of J&K moving out of the states’ list. The 14th Finance Commission had
modelled for 29 states and had recommended that 42% of the Centre’s pool be devolved to
states while the proposals of the current commission are based on modelling of 28 states.

BCCL - Non Copyright

The commission has notionally estimated the share of the erstwhile state of Jammu & Kashmir
to be around 0.85 of the divisible pool. “We believe that there is a strong case for enhancing this
to 1% of the divisible pool in order to meet the security and other special needs of the UTs of
J&K and Ladakh,” it said in its interim report. “Since this enhancement has to be met from the
Union government’s resources, we recommend that aggregate share of states may be reduced
by 1 percentage point to 41% of the divisible pool.”

The commission’s chairman, NK Singh, said: “We have gone for continuity with the existing
formula, despite fiscal constraint on the Centre, as most states have insisted on 50% share.”

Experts, however, said there was a slight adjustment in favour of the Centre. “The share of J&K
in the vertical devolution is 0.85% but the commission has adjusted it to1%. This will result in
minuscule gain to the Centre,” said DK Srivastava, chief policy advisor at E&Y.

The commission has proposed ?74,340 crore revenue deficit grant as post-devolution gap to 14
states whose revenue did not match with the growth target set for the state. Besides, it
suggested that grants to states be linked to their ability for undertaking agricultural reforms
through adoption of model acts as well as their ability to undertake measures for cleaner cities.

Following the recommendations, Finance Minister Nirmala Sitharaman said in her budget
speech that states formulating and implementing plans for ensuring cleaner air in cities with
population of more than one million would be encouraged.

Besides, she proposed to encourage those state governments which undertake implementation
of Model Agricultural Land Leasing Act, 2016, Model Agricultural Produce and livestock
Marketing (Promotion and Facilitation) Act, 2017, and Model Agricultural produce and Livestock
Contract Farming and services (Promotion and Facilitation) Act, 2018.
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The FM tabled the commission’s report in Parliament on Saturday, ahead of her budget speech.
The commission will submit its report for an extended period of 2021-22 to 2025-26 by October
30. The report also tweaked the criteria and weights for allocation. It has assigned 15% weight
to population, down from 17.5% allocated by the previous commission. It has raised the weight
under demographic performance to 12.5% from 10% allocated by the 14th Finance Commission.
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TOWARDS COOPERATIVE FEDERALISM
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

As of January 28, the Chief Ministers of at least 11 States have expressed their unwillingness to
implement the National Register of Citizens (NRC). Two of these States, West Bengal and
Kerala, have stayed all work on the National Population Register (NPR), which is the
foundational register from which the NRC will be built. Furthermore, the Punjab Legislative
Assembly passed a resolution seeking amendments to the NPR form to ensure that it does not
seek data that may be used for verification of citizenship.

The Citizenship (Registration of Citizens and Issue of National Identity Cards) Rules, 2003,
provide for the process by which taluk level officers will prepare a National Register of Indian
Citizens after filtering Indian citizens from the NPR — a register enumerating all residents in the
country, by family. The process is arduous and ridden with wide discretion. It involves, after the
enumeration, procedures for citizenship verification and scrutiny, objections and appeals.
Officers may identify citizens and even whole families as “doubtful” without any just cause and
demand evidence of their citizenship. The rules also permit any person to object to the inclusion
of a name in the draft register. This is not a case of weaponising citizenship; it is weaponising
citizens against one another. The human cost of such an exercise will be immeasurable.

State governments have sufficient grounds to be concerned about the validity of the NPR.
However, they are not empowered to hold the Union down to its obligations under the
Constitution. The drafters of the Constitution were more anxious to give the Union Government
the power to bring errant States in line with the Constitution. For example, Article 355 enjoins the
Union to “... ensure that the government of every State is carried on in accordance with the
provisions of this Constitution”. Acting under its fiduciary duty towards the Constitution and the
people of the State, the Union may also temporarily, and for restoring constitutional governance
in a State, declare President’s rule in the State under Article 356.

No equivalent power rests in the hands of States to hold the Union Government to the
Constitution. When State governments raised concerns about the NPR, the Union insisted that
States are under a constitutional duty to implement laws passed by Parliament — a position that
a superficial reading of the Constitution may support. A duty to obey all laws passed by
Parliament is premised on an unbridled deference to the Union Government to correctly
understand and implement the Constitution while passing laws. However, nowhere in the
Constitution is there any suggestion that the Union has the final say as to what is
“constitutional”.

Government is a human enterprise. It is wholly possible that a government may work the
Constitution impermissibly, which Dr. B.R. Ambedkar reckoned with in saying “however good a
Constitution may be, it is sure to turn out bad because those who are called to work it happen to
be a bad lot”. One safeguard against bad actors lies in the oath. All constitutional actors — State
and Union legislators, State and Union governments and judges in the higher judiciary — are
duty-bound to “bear true faith and allegiance to the Constitution of India” by way of their oath.

The oath of constitutional functionaries of States is to be understood in light of Article 1 of the
Constitution, which locates India’s identity as a “Union of States”. Therefore, States, and by
extension their legislatures and governments, are indispensable to working the Constitution of
India. As the Supreme Court of India recognised in the landmark S.R. Bommai judgment, States
are not mere “appendages” of the Centre. After all, what sets Union Territories apart from States
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is the exclusive and distinct legislative and administrative competences of the States, to be
acted on through their three organs of government. Thus, they cannot be reduced to mere
administrative agencies entrusted with enforcing Parliament’s laws without any application of
mind.

Among the exclusively delineated areas of legislative and executive competence of States is the
power and responsibility of public order and police. The NPR-NRC exercise is likely to place an
undue burden on every single citizen of India. Compelling the most marginalised Indians to
prove their citizenship under an arbitrary and obscure process is likely to cause widespread
challenges to law and order. The Union, in compelling States to implement the NPR by ignoring
the widespread dissent against it will be interfering with these exclusive powers of States.
States, therefore, are entitled to more deference than mere reminders of their duty to obey
Central laws.

This is not to say that States have a “right to defy” the Union. The Constitution bars States from
“impeding” the Union’s work and rightly requires them to comply with central laws. However,
constitutional functionaries in States cannot be compelled to defy their oaths and enforce laws
that are contrary to their good faith interpretation of the Constitution.

In abiding by their oaths, States may require the Union to find a constitutional way to fulfil its
purported objective, by withholding cooperation in a federal scheme. New institutional norms can
play an important role on this front. India is not the first democracy that has seen States restrict
cooperation to the federal government on contentious issues.

In the United States, States and cities have limited their cooperation on federal anti-immigration
policies and anti-gun ownership legislation. In contrast, there are also examples of countries that
have strengthened federalism by actively including the provinces or states in national policy. For
example, immigration laws in Australia and Canada empower provinces to nominate immigrants
seeking to settle within their territory.

In these examples, there is a lesson for India. The Union government can include States in how
decisions are made and enforced, or it can depend on archaic emergency provisions to enforce
its will. Not every disagreement between States and the Union is the same, and the Union must
develop newer conventions to foster cooperation.

(Aymen Mohammed and Malavika Prasad are lawyers and doctoral candidates at the National
Academy of Legal Studies and Research (NALSAR) University of Law)
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CREATION OF NEW DEPARTMENT OF MILITARY
AFFAIRS
Relevant for: Indian Polity | Topic: Executive: Structure, Organization & Functioning ; Ministries and Departments

of the Government

Ministry of Defence

Creation of New Department of Military Affairs

Posted On: 03 FEB 2020 8:30PM by PIB Delhi

Department of Military Affairs (DMA) with Chief of Defence Staff (CDS) as Secretary was
created to facilitate optimal utilization of resources and promote jointness among the three
Services. As per the Second Schedule to Government of India (Allocation of Business) Rules
1961, the following subjects were allocated to DMA:-

The Armed Forces of the Union, namely, Army, Navy and Air Force.1.
Integrated Headquarters of the Ministry of Defence comprising of Army Headquarters,
Naval Headquarters, Air Headquarters and Defence Staff Headquarters.

2.

The Territorial Army.3.
Works relating to Army, Navy and Air Force.4.
Procurement exclusive to the Services except capital acquisitions, as per prevalent rules
and procedures.

5.

Promoting jointness in procurement, training and staffing for the Services through joint
planning and integration of their requirements.

6.

Facilitation of restructuring of Military Commands for optimal utilisation of resources by
bringing about jointness in operations, including through establishment of joint / theatre
commands.

7.

Promoting use of indigenous equipment by the Services.8.
The Second Schedule to Government of India (Allocation of Business) Rules 1961 clearly
identifies the functions of all the five Departments of the Ministry of Defence and thus there will
not be any duplication of functions among them.

Work of 23 sections along with around 160 Civilian officers and staff have been transferred from
Department of Defence to DMA.

This information was given by Raksha Rajya Mantri Shri Shripad Naik in a written reply to Dr T
Subbarami Reddy in Rajya Sabha today.
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COURSE CORRECTION FOR THE SPEAKER’S OFFICE
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

Recently, the Supreme Court of India while adjudicating upon the matter relating to the
disqualification of MLAs in the Manipur Legislative Assembly under the Tenth Schedule in
Keisham Meghachandra Singh vs. the Hon’ble Speaker Manipur Legislative Assembly & Ors.
made a significant suggestion. It recommended that Parliament should rethink as to whether
disqualification petitions ought to be entrusted to a Speaker as a quasi-judicial authority when
such a Speaker continues to belong to a particular political party either de jure or de facto.

It was of the opinion that Parliament may seriously consider a Constitutional amendment to
substitute the Speaker of the Lok Sabha and Legislative Assemblies with a ‘permanent Tribunal
headed by a retired Supreme Court judge or a retired Chief Justice of a High Court, or some
other outside independent mechanism. This is to ensure that such disputes are decided both
swiftly and impartially, thus giving teeth to the provisions contained in the Tenth Schedule, which
are so vital in the proper functioning of India’s democracy’, according to a media report. More
than such advice, what is interesting is the underlying reasoning which revolves around the
nature of functions exercised by the Speaker.

The nature of duties of the Speaker, technically as an “arbiter” or a “quasi-judicial body” should
not be limited exclusively to matters under the Tenth Schedule; rather, it extends to a range of
its functions. While facilitating the business of the House and to maintain decorum in the House,
the Speaker has ‘extensive functions to perform in matters regulatory, administrative and
judicial, falling under her domain. She enjoys vast authority under the Constitution and the
Rules, as well as inherently’.

She is the ‘ultimate interpreter and arbiter of those provisions which relate to the functioning of
the House. Her decisions are final and binding and ordinarily cannot be easily challenged. She
decides the duration of debates, can discipline members and even override decisions by
committees. She represents the collective voice of the House and is the sole representative of
the House in the international arena’.

Jawaharlal Nehru, one of the chief architects of India’s freedom and a moving force behind its
Constitution, describes the position as: “The Speaker represents the House. She represents the
dignity of the House, the freedom of the House and because the House represents the nation, in
a particular way, the Speaker becomes a symbol of the nation’s freedom and liberty. Therefore,
that should be an honoured position, a free position and should be occupied always by persons
of outstanding ability and impartiality.”

However, on several occasions, the Speaker’s role has been questioned on the allegation of
bias. The office has been criticised for being an agent of pernicious partisan politics. Notably, the
Supreme Court has observed in Jagjit Singh versus State of Haryana as “…Without meaning
any disrespect for any particular Speaker in the country, but only going by some events of the
recent past, certain questions have been raised about the confidence in the matter of impartiality
on some issues having political overtones which are decided by the Speaker in his capacity as a
Tribunal.” The reasons behind the counterproductive machinations of the Speaker are not too far
to seek. As a minority view, Justice J.S. Verma in Kihoto Hollohan vs Zachillhu And Others
observed: “The Speaker being an authority within the House and his tenure being dependent on
the will of the majority therein, likelihood of suspicion of bias could not be ruled out.” Currently,
the extent of the Speaker’s political commitment often depends on the personality and character
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of the person holding the office. Howsoever desirable the proposition of neutrality may be, in the
present circumstances, it would be unrealistic to expect a Speaker to completely abjure all party
considerations while functioning as there are structural issues regarding the manner of
appointment of the Speaker and her tenure in office.

Since the electoral system and conventions in India have ‘not developed to ensure protection to
the office, there are cogent reasons for Speakers to retain party membership. A member is
appointed to the office of the Speaker if a motion nominating her is carried in the House.
Elections are not always by consensus and there have been cases when different parties have
fielded their own candidates. All political parties campaign in the constituency of the Speaker.
Even if the Speaker is re-elected to the House, the office of the Speaker in India is still open for
elections’, according to a paper published by The Hindu Centre for Politics and Public Policy.
Therefore, what is required is not merely incidental changes in the powers of the Speaker; rather
a major revamp in the structure of the office itself is necessary. It is suggested that a scheme
should be brought wherein Speakers should renounce all political affiliations, membership and
activity once they have been elected, both within the Assembly and in the country as a whole.

Reference can be sought from the United Kingdom where the ‘main characteristic of the
Speaker of the House of Commons is neutrality. In practice, once elected, the Speaker gives up
all-partisan affiliation, as in other Parliaments of British tradition, but remains in office until
retirement, even though the majority may change. She does not express any political views
during debates and is an election candidate without any ticket’, says an IPU report. Impartiality,
fairness and autonomy in decision-making are the hallmarks of a robust institution. It is the
freedom from interference and pressures which provide the necessary atmosphere where one
can work with absolute commitment to the cause of neutrality as a constitutional value.

At a time when India’s fall in ranks in the latest Democracy Index has evoked concern, it is
expected that Parliament will pay heed to the reasoning of the Supreme Court and take steps to
strengthen the institution of the Speaker.

Anmolam is a lawyer, running a non-profit organisation BDLAAAW. Farheen Ahmad is a
research scholar at the South Asian University, New Delhi

You have reached your limit for free articles this month.

Register to The Hindu for free and get unlimited access for 30 days.

Already have an account ? Sign in

Sign up for a 30-day free trial. Sign Up

Find mobile-friendly version of articles from the day's newspaper in one easy-to-read list.

Enjoy reading as many articles as you wish without any limitations.

A select list of articles that match your interests and tastes.

Move smoothly between articles as our pages load instantly.

A one-stop-shop for seeing the latest updates, and managing your preferences.

We brief you on the latest and most important developments, three times a day.

https://subscription.thehindu.com/signup?utm_source=meterpaywall&utm_medium=30745309&utm_campaign=op-ed&#signin
https://subscription.thehindu.com/signup?utm_source=meterpaywall&utm_medium=30745309&utm_campaign=op-ed


Page 16

cr
ac

kIA
S.co

m

*Our Digital Subscription plans do not currently include the e-paper ,crossword, iPhone, iPad
mobile applications and print. Our plans enhance your reading experience.

Why you should pay for quality journalism - Click to know more

Please enter a valid email address.

Subscribe to The Hindu now and get unlimited access.

Already have an account? Sign In

Sign up for a 30-day free trial. Sign Up

To continue enjoying The Hindu, You can turn off your ad blocker or Subscribe to The Hindu.

Sign up for a 30 day free trial.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com

https://subscription.thehindu.com/whypayfornews?utm_source=hindu&utm_medium=articlebottom&utm_campaign=whypay
https://subscription.thehindu.com/signup?utm_source=curtainraiser&utm_medium=30745309&utm_campaign=op-ed#signin
https://subscription.thehindu.com/signup?utm_source=curtainraiser&utm_medium=30745309&utm_campaign=op-ed
https://subscription.thehindu.com/signup?utm_source=adblocker&utm_medium=signin&utm_campaign=adblocker


Page 17

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2020-02-07

SC DIRECTIVE IRKS RAJYA SABHA
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

United stand:Rajya Sabha Chairman M. Venkaiah Naidu also made a remark on the SC’s views
on Speakers’ powers.PTIPTI  

Union Law Minister Ravi Shankar Prasad on Thursday spoke out against the Supreme Court’s
directive to the Speakers of the Assemblies and Parliament to decide on de-qualification of
lawmakers in three months. He said the ruling was avoidable, and “we need to have institutional
respect” for the legislatures.

His view was endorsed by Congress member Anand Sharma, who said the ruling amounted to a
transgression.

The court has said it twice that a Speaker should be substituted with an independent tribunal to
decide on disputes over disqualification. The latest ruling came on January 21 on a petition filed
by Congress legislator Keisham Meghachandra Singh against the Manipur Assembly Speaker
over disqualification of Minister T. Shyamkumar, who joined the BJP after contesting the election
on Congress ticket.

“With the greatest respect to the honourable Supreme Court, those sweeping comments against
the presiding officers were surely avoidable. We need to have institutional respect for all
institutions of the country. The presiding officers of the legislatures are equally important
functionaries in the constitutional process,” Mr. Prasad said in the Rajya Sabha.

Agreeing with the Law Minister, Mr. Sharma said, “I agree with the honourable Law Minister on
this. This is a serious matter. It is a transgression. The Constitution is clear in its scheme of
things and the division of powers.”

DMK raises subject

They were speaking after DMK member P. Wilson mentioned at Zero Hour that the “inordinate
delay” in disposing of complaints under the anti-defection law defeated the very purpose of it.
The Constitution (Fifty-second Amendment) Act, 1985, was to curb defections. “A political party
goes before the electorate with a particular programme and puts up its candidate on certain
promises. Such a person who gets elected cannot change his affiliation for extraneous reasons,”
Mr. Wilson said. He argued for a mandatory time frame to decide on defection cases.

Chairman Venkaiah Naidu said it was an important issue, and parties should come together to
suggest an alternative.

The DMK has moved the Supreme Court, alleging that the Tamil Nadu Assembly Speaker did
not act on a petition for disqualification of 11 AIADMK lawmakers who voted against Chief
Minister Edappadi K. Palaniswami during a 2017 confidence vote. The 11 lawmakers included
Deputy Chief Minister O. Panneerselvam.
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360 DEGREE EVALUATION OF CIVIL SERVANTS
Relevant for: Indian Polity | Topic: Provisions related to UPSC, State PSCs and Civil Services in India, and their

Role in Democracy

Ministry of Personnel, Public Grievances & Pensions

360 Degree evaluation of Civil Servants

Posted On: 06 FEB 2020 11:56AM by PIB Delhi

A system of 360 degree appraisal involving a Multi-Source Feedback from various
stakeholders including from seniors, peers and juniors etc. has been introduced in the
process of empanelment of officers for holding senior level positions in the
Government of India. Apart from Multi-Source Feedback, the empanelment process
takes into account the overall service record, vigilance status and suitability of the
officers concerned.

The candidates who have been appointed as Joint Secretary under lateral
recruitment policy have signed a Contract Agreement with Government. As per this
Agreement, the performance of Joint Secretary appointed under lateral recruitment
policy will be evaluated annually.

This information was provided by the Union Minister of State (Independent Charge)
Development of North-Eastern Region (DoNER), MoS PMO, Personnel, Public
Grievances & Pensions, Atomic Energy and Space, DrJitendra Singh in written reply
to a question in Rajya  Sabha today.

 

****
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UPHOLDING THE FAIRNESS OF THE SENTENCING
PROCESS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Mukesh Kumar Singh, Pawan Kumar Gupta, Akshay Kumar Singh and Vinay Kumar Sharma
have been given seven days to exercise all their legal rights, after which they will, in all
probability, be hanged to death for the rape and murder of a young woman in Delhi in December
2012. The trial court has also refused to permit their execution before the exhaustion of their
legal remedies, in light of the order of the Delhi High Court.

Since the incident, the case has received great media attention. The subject of rape has since
become a matter of national importance; often there are protests with demands for the
perpetrators to be hanged. Public anger around the Delhi incident led to the national belief that
the death penalty was the only appropriate outcome.

While public sentiment remains unchanged, it is important to realise that judicial processes
demand dispassionate fairness that gives due regard to substantive requirements of sentencing.
Failure to meet these demands raises serious concerns about fair trial rights of the accused,
which is as important during sentencing as it is at conviction. This article discusses the manner
in which public opinion and “society’s cry for justice” have played a huge role in the sentencing
process at the trial as well as appellate levels of the judiciary in this case, and the implications of
this on the fair trial rights of the convicts.

A Constitution Bench of the Supreme Court in Bachan Singh v. State of Punjab (1980) laid down
the sentencing framework in capital cases, requiring sentencing courts to consider the
aggravating and mitigating circumstances of the offence and the offender when deciding the
question of punishment. Courts also have to discharge the burden of meaningfully considering
whether the alternative option of life imprisonment has been unquestionably foreclosed. The
death sentence can only be imposed in exceptional cases involving extreme culpability, and
such exceptionalism cannot solely be rooted in the brutality of the crime.

The manner of imposition of death sentences by courts at all levels in this case sits
uncomfortably with the basic tenet of Bachan Singh. These decisions do not meaningfully
engage with the mitigating circumstances of the convicts leave alone fulfilling the obligation of
unquestionably foreclosing the option of life imprisonment.

The sentencing orders of both the trial court and the High Court not only summarily dismissed
mitigating factors on the basis of precedents but also went on to explain why any punishment
lesser than the death penalty would not meet the demands of “justice”. The trial court
commented upon the “extreme mental perversion of the accused”, which was “not worthy of
human condonation” and also reiterated elements of the crime to highlight their “beastly
behaviour”. The High Court elaborately discussed the exceptional nature of this case given the
brutality involved to conclude that expecting society to demand anything other than the death
penalty for the convicts would be “unnatural and ludicrous”. A plain reading of the sentencing
orders makes it very clear that the public clamour for “hanging the rapists” made its way into the
judicial decision-making.

Irrespective of the brutal nature of the crime, the circumstances of the convicts are crucial to the
sentencing exercise and have to inform the punitive outcome. Recognising these deficiencies in
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the sentencing hearings by lower courts, the Supreme Court took it upon itself to appreciate
mitigating evidence. The Court allowed defence counsels access to the convicts and directed
the defence counsel to file “necessary separate affidavits and documents on mitigating
circumstances”.

While this is noteworthy, the decision to itself hear on the question of sentence and not send the
case back to the trial court for a fresh sentencing hearing took away the right of the convicts to
be heard on the issue of sentence by courts at three different levels. The evidence on mitigation
that was presented before the Court in the form of affidavits included material on the socio-
economic circumstances of the convicts, their family background and some information on their
previous occupation.

The uncanny similarity between the mitigation affidavits of the defendants is itself a matter of
concern, as it does not meaningfully present individual circumstances of the convicts, raising
questions about the quality of legal representation. However, of graver concern is the manner in
which the court dismissed these circumstances as irrelevant, given the circumstances of the
crime in the case.

Confirming the death sentences for all, two concurring opinions remarked that the crime was
bound to “shock the collective conscience” and any punishment lesser than the death penalty
would “shake the confidence of the public” in the criminal justice system. After an unreasoned
dismissal of individual circumstances of the convicts, the Supreme Court also failed to
sufficiently answer why life imprisonment was unquestionably foreclosed. The Court failed to
discharge any of these burdens.

At its core, imposition of death sentence to satisfy “collective conscience” is vengeance couched
as retributive justice, captured by the phrase “an eye for an eye”. Modern penal systems
consider this an outmoded concept, and even Bachan Singh had observed that retributive
justice means punishment based on blameworthiness of the convict, and cannot be equated to
“vindictiveness”. The sentencing requirements under the law do not have a place for bloodlust.
However, the judgments in this case indicate a strong influence of collective conscience on the
outcome. In fact, the Supreme Court’s approach suggests that society’s cry for the death penalty
justifies the imposition of the death penalty, without adequately dealing with the question of life
imprisonment.

The execution of the four convicts after exhaustion of their legal remedies may give their case a
semblance of due process. However, concerns about the fairness of the sentencing process
remain unanswered. While the public has very little patience to appreciate such nuances of the
law, courts are duty-bound to maintain a high degree of fidelity to these processes. This should
hold true especially in a case such as this which has seen loud and repeated calls for “hanging
the rapists”.

Neetika Vishwanath and Preeti Pratishruti Dash work with Project 39A, National Law University,
Delhi. Email: p39a@nludelhi.ac.in
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EASE OF LIVING INDEX AND MUNICIPAL
PERFORMANCE INDEX 2019 LAUNCHED
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

Ministry of Housing & Urban Affairs

Ease of Living Index and Municipal Performance Index 2019
Launched

Posted On: 07 FEB 2020 12:52PM by PIB Delhi

To help assess the progress made in cities through various initiatives and empower them to use
evidence to plan, implement & monitor their performance, two Assessment Frameworks, viz.
Ease of LivingIndex (EoLI) and Municipal Performance Index (MPI) 2019 have been launched
by the Ministry of Housing & Urban Affairs. Both these indices are designed to assess quality of
life of citizens in 100 Smart Cities and 14 other Million Plus Cities.  With the Municipal
Performance Index 2019, the Ministry has sought to assess the performance of municipalities
based on five enablersnamely Service, Finance, Planning, Technology and Governance which
have been further divided into 20 sectors which will be evaluated across 100 indicators. This will
help Municipalities in better planning and management, filling the gaps in city administration, and
improving the liveability of cities for its citizens.

            Ease of Living Index is aimed at providing a holistic view of Indian cities - beginning from
the services provided by local bodies, the effectiveness of the administration, the outcomes
generated through these services in terms of the liveability within cities and, finally, the citizen
perception of these outcomes. The key objectives of the Ease of Living Index are four-folds, viz.
a) generate information to guide evidence-based policy making; b) catalyse action to achieve
broader developmental outcomes including the SDG; c) assess and compare the outcomes
achieved from various urban policies and schemes; and d) obtain the perception of citizens
about their view of the services provided by the city administration. EoLI 2019 will facilitate the
assessment of ease of living of citizens across three pillars: Quality of Life, Economic Ability and
Sustainability which are further divided into 14 categories across 50 indicators.

            All participating cities have appointed nodal officers whose responsibility is to collect and
collate the relevant data points from various departments both within and outside of the ULB and
upload the same along with supporting documents in the exclusive web portal designed for this
purpose. This portal was formally launched by Shri DurgaShanker Mishra, Secretary, Ministry of
Housing and Urban Affairs, Government of India, on the 19thof December 2019. 

            The Ministryhasmade several provisions for providing assistance to cities in this process
of collection, collation and uploading of data. There is a central helpdesk which is used by nodal
officers to seek process – specific and indicator specific clarifications and assistance as and
when required. There are also 50 + assessors who have been posted on the ground to work
with the nodal officers to collect and collate information from various departments, as well as to
assist in uploading data and documents to the specifications of the assessment protocol.

            For the first time, as part of the Ease of Living Index Assessment, a Citizen Perception
Survey is being conducted on behalf of the Ministry (which carries 30% of the marks of the Ease
of Living Index). This is a very important component of the assessment exercise as it will help in
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directly capturing perception of citizens with respect to quality of life in their cities. This survey,
which is being administered both online and offline, has commencedfrom 1st February 2020 and
will continue till 29th February 2020. The offline version involving face-to-face interviews will
commence on the 1st of February and will run parallel to the on-line versions. The same is being
promoted through bulk SMS push as well as extensive coverage in social media.

***
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SECOND NATIONAL JUDICIAL PAY COMMISSION
SUBMITS ITS REPORT

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Ministry of Labour & Employment

Second National Judicial Pay Commission submits its
Report

Posted On: 06 FEB 2020 6:54PM by PIB Delhi

The Second National Judicial Pay Commission has filed the main part of the Report in 4
volumes covering the subject of Pay, Pension and Allowances, in the Registry of the Supreme
Court on 29.01.2020. The Commission has been constituted pursuant to the Order of the
Supreme Court in All India Judges Association case and the Government of India, Ministry of
Law & Justice issued a Notification dated 16.11.2017 in this regard.  Shri Justice P.V. Reddi,
former Judge of the Supreme Court is the Chairman, Shri Justice R. Basant, former Judge of
Kerala High Court is the Member and Shri Vinay Kumar Gupta, District Judge of Delhi Higher
Judicial Service is the Member-Secretary of the Commission.

 

The Interim Report was submitted by the Commission in 2018.

The salient recommendations are:

PAY: The Commission having considered various alternative methodologies has recommended
the adoption of Pay Matrix which has been drawn up by applying the multiplier of 2.81 to the
existing pay, commensurate with the percentage of increase of pay of High Court Judges. @ 3%
cumulative has been applied.

As per the revised pay structure evolved by the Commission, the Junior Civil Judge/First Class
Magistrate whose staring pay is Rs.27,700/- will now get Rs.77,840/-. The next higher post of
Senior Civil Judge starts with the pay of Rs.1,11,000/- and that of the District Judge
Rs.1,44,840/-. The highest pay which a District Judge (STS) will get, is Rs.2,24,100/-.

The percentage of Selection Grade and Super Time Scale District Judges proposed to be
increased by 10% and 5% respectively.

The revised pay and pension will be effective from 01.01.2016. Arrears will be paid during the
Calendar year 2020 after adjusting the interim relief.

PENSION: Pension at 50% of last drawn pay worked out on the basis of proposed revised pay
scales is recommended w. e. f. 1-1-2016.  The family pension will be 30% of the last drawn pay. 
Additional quantum of pension will commence on completing the age of 75 years (instead of 80
years) and percentages at various stages thereafter are increased.  The existing ceiling of
retirement gratuity and death gratuity will be increased by 25% when the DA reaches 50%.

Nodal officers will be nominated by the District Judges to assist the pensioners/family
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pensioners.

Recommendation has been made to discontinue the New Pension Scheme (NPS) which is
being applied to those entering service during or after 2004.  The old pension system, which is
more beneficial, will be revived. 

ALLOWANCES: The existing allowances have been suitably increased and certain new
features have been added. However, the CCA is proposed to be discontinued.

Recommendations are made to improve the medical facilities and to simplify the reimbursement
procedure. Medical facilities will be granted to pensioners and family pensioners also.

Certain new allowances viz. children education allowance, home orderly allowances, transport
allowance in lieu of pool car facility, have been proposed.  HRA proposed to be increased
uniformly in all States. Steps to ensure proper maintenance of official quarters recommended.

The recommendations made by the Commission are applicable to the Judicial officers
throughout the country.

Supreme Court will have to issue directions regarding the implementation of recommendations
after hearing the stakeholders.

 

***
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RESERVATION IN PROMOTION IN PUBLIC POSTS NOT
A FUNDAMENTAL RIGHT: SC
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

Reservation in promotion in public posts cannot be claimed as a fundamental right, the Supreme
Court has reiterated in a judgment.

A Bench of Justices L. Nageswara Rao and Hemant Gupta observed that State governments
are not bound to make reservations. Even the courts could not issue a mandamus directing the
States to provide reservations.

“There is no doubt that the State government is not bound to make reservations. There is no
fundamental right which inheres in an individual to claim reservation in promotions. No
mandamus can be issued by the court directing the State government to provide reservations,”
the court observed in its February 7 verdict. Citing Constitution Bench precedents that had
settled the law, the court said Articles 16 (4) and 16 (4-A) of the Constitution did not confer
individuals with a fundamental right to claim reservations in promotion.

The Articles empower the State to make reservation in matters of appointment and promotion in
favour of the Scheduled Castes and the Scheduled Tribes only “if in the opinion of the State they
are not adequately represented in the services of the State”.

“The inadequacy of representation is a matter within the subjective satisfaction of the State,” the
judgment said. Thus, the State government has discretion “to consider providing reservations, if
the circumstances so warrant”.

“It is settled law that the State government cannot be directed to provide reservations for
appointment in public posts. Similarly, the State is not bound to make reservation for Scheduled
Castes and Scheduled Tribes in matters of promotions,” the top court explained.
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HISTORY HEADLINE: BODO ACCORD FOLLOWS A
SERIES OF BETRAYALS
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

(Written by Raju Kumar Narzary)

On January 27, the 3rd Bodo Peace Accord in the form of Bodoland Territorial Region was
signed, effectively ending insurgency that has lasted years.

In the late 19th and early 20th Century, Bodos and other native communities in Brahmaputra
Valley witnessed large-scale in-migration from the then East Bengal and the Central Indian
Chota Nagpur region. A British administrator, Sir Edward Gait, predicted in his book A History of
Assam that the extinction of the Bodo community was just a matter of time.

It is around this time that a socio-political-religious leader, Gurudev Kalicharan Brahma, started
mobilising Bodos and other plains tribes to reclaim their ethnic and linguistic identity. In 1928-29,
a Bodo delegation led by Brahma submitted a memorandum to the visiting Simon Commission,
demanding a Bodo Regiment in the British (Indian) Army; reservation of seats in Assam’s
Provincial Council and local bodies; and the right of Bodos to enlist separately as Bodo in the
electoral roll and Census. Many of demands were later conceded through the Government of
India Act 1935.

In 1935, the Assam Tribal League won many seats and supported the Gopinath Bordoloi-led
Indian National Congress government in Assam. In 1948, through the Assam Land and
Revenue Regulation, tribal land was sought to be protected by creating a separate Tribal Belt
and Block, a move that led to the merger of the Assam Tribal League with the Congress.

In 1952, two powerful socio-cultural-literary bodies, the Bodo Sahitya Sabha (BSS) and All
Assam Tribal Sangha, moved in to fill the political vacuum amongst the Bodos. While in 1963
the BSS managed to get Bodo language introduced as a medium of instruction in schools, the
Tribal Sangha stuck to political demands. In the 1960s, with India witnessing the creation of
separate states on linguistic and ethnic lines, the Bodos remained hopeful of a state. But while
most of the hill districts of Assam were created to safeguard hill tribes, the Bodos, one of the
largest tribal groups of India numbering more than four million, were once again forced to take
up political demands.

In 1967, the Plains Tribal Council of Assam (PTCA) and All Bodo Students Union (ABSU) were
formed, seeking a separate state by the name of ‘Udayachal’ for the plains tribes.

Around the same time, the BSS launched a mass movement seeking that the Assamese script
be replaced with the Roman script. The Assam government tried to crush this movement,
imprisoning thousands. In 1973, 17 people were killed when police fired on protesters.

This planted the seeds of Bodo militancy. In 1986, with Bodofa Upendra Nath Brahma as
president, the ABSU decided to take over the movement for a separate state and called it
Bodoland. A mass moment was started on March 2, 1987, which was countered by the Assam
Gana Parishad government, then flush with the success of the Assam Accord of 1985.

In 1986, the first Bodo militant outfit, the Bodo Security Force (BSF), was born, followed by the

https://indianexpress.com/about/indian-national-congress/
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Bodo Volunteer Force two years later. In 1989, a riot in Gohpur area between the Assamese
and Bodos led to killing of 550 Bodos while over 75,000 fled to Arunachal Pradesh. This fuelled
the divide between the Assamese and Bodos. With law and order collapsing, the Centre
deployed the Army across Assam.

On May 1, 1990, ABSU president Brahma died and it started talks with the Government, leading
to the first peace accord on February 20, 1993, and a Bodoland Autonomous Council (BAC).
However, when not even one of its clauses was implemented by Assam, a section of the ABSU
leaders went underground to form the Bodo Liberation Tigers (BLT), one of the most ferocious
militant groups of our time. In the meantime, the BSF, with camps in Bangladesh, Bhutan and
Myanmar, renamed itself the National Democratic Front of Bodoland (NDFB).

What followed were gun battles, killings, kidnappings, extortion. All the Bodo areas were brought
under AFSPA.

At the time of the 1999 Kargil War, responding to a plea by then home minister L K Advani, the
BLT declared a ceasefire, facilitating safe passage for the Army through the Siliguri Corridor that
connects Northeast to mainland India. Finally, on February 10, 2003, the Bodoland Territorial
Council Accord was signed, facilitating Bodoland Territorial Area Districts. It covered Baksa,
Chirang, Kokrajhar and Udalguri districts of Assam.

In 2004, a Suspension of Operation Agreement was signed between the NDFB and the
government.

With little emerging out of the negotiations, a section of the NDFB broke the Agreement, and
carried out attacks across Assam. Gobinda Basumatary went on to form the NDFB(P), even as
a large number of cadres remained with the parent organisation led by Ranjan Daimary.

Daimary led from his hideouts in Bangladesh until he was arrested in 2010, after which NDFB
too declared a ceasefire. But again nothing emerged from the peace negotiations. Finally,
thanks to protests by the ABSU, the Central and state governments started negotiating with all
factions. It was this that eventually led to the signing of the 3rd Bodo Peace Accord, with all four
factions of the NDFB surrendering on January 30 in Guwahati.

The writer works with the North East Research & Social Work Networking, a voluntary
organisation based in Assam
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SEARCHING FOR A SOLUTION: THE HINDU EDITORIAL
ON BODO ACCORD
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

New Delhi’s third attempt at conflict resolution with Assam’s Bodos came out of the blue. The
State had been more in the news for the sustained protests against the Citizenship
(Amendment) Act, one that pre-dates the pan-India ferment after the Bill’s passage in
Parliament. The signing of the peace accord on January 27 shifted attention after the Prime
Minister had to abort two planned trips to Guwahati for a summit with Japanese Prime Minister
Shinz Abe on December 15 and the inauguration of the Khelo India Games on January 10. The
new deal offers more hope than the 1993 and 2003 accords; some of the most potent factions of
the National Democratic Front of Boroland that had stayed away from earlier agreements are
now on board. More significantly, the stakeholders have agreed that the updated political
arrangements would remain confined to the realm of wider autonomy within the State of Assam,
giving statehood and Union Territory demands a final burial. The generous terms promise an
expanded area to be renamed as Bodoland Territorial Region, a 1,500-crore development
package, and greater contiguity of Bodo-populated areas. There is also an offer of general
amnesty for militants, with heinous crimes likely to be benignly reviewed, and 5 lakh each to the
families of those killed during the Bodo movement — it claimed nearly 4,000 lives. On a success
scale, the agreement falls somewhere between the Naga framework agreement of August 2015,
shrouded in secrecy, and the January 16 Bru settlement to permanently settle around 34,000
people displaced from Mizoram in 1997 in Tripura. While it empowers Bodos, the question of an
enduring peace remains moot.

With newer claimants to a share of spoils, the current bonhomie could be severely tested when
the expanded Bodoland Territorial Council goes to the polls soon. It has been dominated since
inception in 2003 by the Bodoland Peoples Front, comprising former Bodo Liberation Tigers
cadre, but the new batches of surrendered militants as well as the All Bodo Students’ Union
intend to enter the fray. Of greater concern are inter-tribal and community ties. The Bodos
comprise not more than 30% of the population in the BTR region, and the central munificence
has deepened the insecurity among Koch Rajbongshis, Adivasis and Muslims. The politics of
deferring to such identity-based movements is part of an old playbook of internal security in the
Northeast — the Bru solution betrays shades of it, and one can trace it back to the Mizo
insurgency and Laldenga becoming the Chief Minister of Mizoram. The Kokrajhar MP, a non-
Bodo, has appealed to the government to ensure that a Bodo solution does not engender a non-
Bodo problem. The accord’s success will lie in the stakeholders working out a power-sharing
arrangement in the proposed BTR that privileges equity over hegemony.
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RESERVATION AS RIGHT: ON SUPREME COURT
JUDGMENT
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

It is quite understandable that a recent Supreme Court judgment, that there is no fundamental
right to claim reservation in promotions, has caused some political alarm. The received wisdom
in affirmative action jurisprudence is that a series of Constitution amendments and judgments
have created a sound legal framework for reservation in public employment, subject to the
fulfilment of certain constitutional requirements. And that it has solidified into an entitlement for
the backward classes, including the SCs and STs. However, the latest judgment is a reminder
that affirmative action programmes allowed in the Constitution flow from “enabling provisions”
and are not rights as such. This legal position is not new. Major judgments — these include
those by Constitution Benches — note that Article 16(4), on reservation in posts, is enabling in
nature. In other words, the state is not bound to provide reservations, but if it does so, it must be
in favour of sections that are backward and inadequately represented in the services based on
quantifiable data. Thus, the Court is not wrong in setting aside an Uttarakhand High Court order
directing data collection on the adequacy or inadequacy of representation of SC/ST candidates
in the State’s services. Its reasoning is that once there is a decision not to extend reservation —
in this case, in promotions — to the section, the question whether its representation in the
services is inadequate is irrelevant.

The root of the current issue lies in the then Congress government’s decision to give up SC/ST
quotas in promotions in Uttarakhand. The present BJP regime also shares responsibility as it
argued in the Court that there is neither a basic right to reservations nor a duty by the State
government to provide it. The idea that reservation is not a right may be in consonance with the
Constitution allowing it as an option, but a larger question looms: Is there no government
obligation to continue with affirmative action if the social situation that keeps some sections
backward and at the receiving end of discrimination persists? Reservation is no more seen by
the Supreme Court as an exception to the equality rule; rather, it is a facet of equality. The terms
“proportionate equality” and “substantive equality” have been used to show that the equality
norm acquires completion only when the marginalised are given a legal leg-up. Some may even
read into this an inescapable state obligation to extend reservation to those who need it, lest its
absence render the entire system unequal. For instance, if no quotas are implemented and no
study on backwardness and extent of representation is done, it may result in a perceptible
imbalance in social representation in public services. Will the courts still say a direction cannot
be given to gather data and provide quotas to those with inadequate representation?
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SUPREME COURT ON CRIMINALITY IN POLITICS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The Supreme Court is the conscience-keeper of democracy, but it must take care not to infringe
upon other democratic institutions, or appear to be well-meaning but ineffective, for this would
reduce its stature. In trying to contain the growing presence in legislatures of members accused
of serious crimes, it is in danger of overstepping limits and boundaries that it has, by and large,
respected. Undoubtedly, criminality in politics exists, and that it flourishes so many decades after
Independence is certainly a disgrace. In 2004, about one in four members of Parliament had
criminal cases against them, but between 2009 and 2014, the frequency grew to about one in
three, and in 2019, it was much closer to one in two. If almost every other MP stands accused of
a serious crime, something is very wrong with the choice of candidates by political parties. The
Supreme Court does well to reiterate its concern about this development, but it could have
drawn the line there, limiting itself to exerting moral force on political parties, which are clearly in
error.

But the court has proceeded, not just to make it mandatory for parties to publicise the number of
serious cases which their candidates face, but also to justify their choice over other hopefuls
who may be legally unencumbered. Further, the court has dictated that “winnability” cannot be
the sole criterion for selection. Had these been framed as guidelines for parties, they would be
unexceptionable. But making them enforceable under Article 142 of the Constitution — which
empowers the court to demand the production of documents, and makes failure to do so a
display of contempt — is problematic and threatens to undermine the autonomy of the system of
elections and elected legislatures. Candidates are already required to file their details in
affidavits with the Election Commission. This order could infringe upon the role of the poll
watchdog.

Even more problematic is the requirement to justify the choice of candidates. An election is an
issue to be decided between parties, candidates and the voters. The courts should have no say
in the matter, except in particular cases where the Representation of the People Act is violated.
Besides, the suitability of candidates is a subjective matter, and the justification required by the
Supreme Court can only be an opinion, and not an objective fact, making the court’s order
effectively unenforceable. Perhaps the SC has ventured too far beyond its remit, and while its
goal is obviously in the public interest, it could ponder the means further.
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CHOICE AND CANDIDACY: THE HINDU EDITORIAL ON
SUPREME COURT ORDERING POLITICAL PARTIES TO
PUBLISH CRIMINAL RECORDS OF CANDIDATES

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The idea of removing the taint of criminality from electoral politics has been engaging the
country for decades. Yet, whatever progress made in this regard has been through the initiative
of the Supreme Court and the Election Commission. Political parties which ought to be
cleansing the system with legislation and internal organisational reforms have done precious
little, and their reluctance to avoid fielding those with criminal antecedents is quite obvious. The
Court, in September 2018, sought to enforce greater disclosure norms about electoral
candidates. On noting the “alarming increase” of those with a criminal background in the last
four general elections, the top court has now come up with an additional requirement while
hearing a contempt of court petition. Now, parties have been asked to explain candidate choice
and why those with criminal cases pending against them were preferred over those with no such
record. The Court has asked national and regional parties to disclose the reason for their
selection “with reference to qualifications, achievements and merit of the candidates concerned”,
and barred them from merely citing “winnability” as a reason. In addition to full disclosure of the
cases pending against them on their official websites and social media accounts, the parties are
also required to publish these details in a local regional language paper and a national
newspaper. This is a forward movement from the present situation in which the burden of
disclosure is on candidates through mandatory affidavits filed along with their nomination
papers.

43% newly-elected Lok Sabha MPs have criminal record: ADR

The latest order is in line with a series of judgments aimed at preserving the purity of the election
process: directions to ensure the asset disclosure and criminal records of candidates, the
incorporation of the ‘none of the above’ option in the voting machine, and the invalidation of a
clause that protected sitting legislators from immediate disqualification after conviction. In
addition, the Court has directed the establishment of special courts in all States for the quick
disposal of cases involving elected representatives. However, it must be underscored that de-
criminalisation of politics cannot be achieved by judicial fiat alone. The political class has to
respond to the challenge. Parties would probably justify their choice of candidates by pointing
out that the law now bars only those convicted and not those facing charges, however serious
they may be. Besides, they are apt to dismiss all pending cases as “politically motivated”. A
legislative option is to amend the law to bar from contest those against whom charges have
been framed. A more meaningful option would be for parties to refrain from giving ticket to such
candidates. Beyond this debate, a larger question looms: what good will more information on the
background of candidates do, if voters back a particular leader or party without reference to the
record of the candidates fielded?
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SOON, A PANEL TO ADDRESS FISCAL POLICY ISSUES
Relevant for: Indian Polity | Topic: Finance Commission

Another group on defence and internal security will be chaired by Commission Chairman N.K.
Singh.Paul Noronha  

The Fifteenth Finance Commission will soon set up a panel to address issues related to fiscal
policy for both the Centre and the States, and present a road map for the same, Commission’s
Chairman N.K. Singh said.

Mr. Singh added the Commission had also constituted a group on defence and internal security,
whose mandate will be ‘to examine whether a separate mechanism for funding of defence and
internal security ought to be set up, and if so, how such a mechanism could be operationalised.’
This group will be chaired by Mr. Singh with A.N. Jha, Member, Fifteenth Finance Commission
as well as Secretary, Ministry of Home Affairs, Secretary, Ministry of Defence and Secretary
(Expenditure), Ministry of Finance as members.

On the fiscal committee, the Chairman said, “I proposed to constitute a broad-based committee
which will address some of the issues on fiscal policy, particularly in relation to the debt and the
deficit of the States as well as the Central government... there is a need to have a fiscal road
map that covers the Centre and the State government.”

The panel will be headed by Mr. Singh and have representation from the Comptroller and
Auditor General of India, the Reserve Bank of India, the Ministry of Finance , the Fiscal
Responsibility and Budget Management (FRBM) panel and some of the States.

Robust legal framework

Mr. Singh, however, added that there wasn’t a need for a new legal framework as the FRBM
already gives a robust legal framework, “except for the fact the States need to align their own
FRBM with the new FRBM enacted by the Union Government with the amendments to the
earlier one in 2018. Also, we need to ensure there is strict compliance on the issues of off-
Budget borrowing, contingent liabilities...”

He said the principal terms of reference (ToR) of the fiscal committee will enhance the ability of
the Finance Commission to address its ToR relating to giving a consolidated fiscal debt road
map for the general government.

On Thursday, the Advisory Council to the 15th Finance Commission held its sixth meeting, at
which many suggestions were given concerning the GST, he said, adding that generally, it was
felt the room for improvement in GST was significant.

“They all realise the future of revenue policy is basically tied to GST. So, quite some time was
spent on this. They also wanted a more systematic dialogue between the Finance Commission
and the GST Council since we are also very much stakeholders.”
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DISENTANGLING POLITICS AND CRIME - EDITORIALS -
HINDUSTAN TIMES
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Political Parties
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Expressing concern over the growing intersection of crime and politics, the Supreme Court (SC)
has ordered political parties to publish the details of their candidates, with criminal charges, on
their websites and social media platforms, and in newspapers. The parties must also clearly
outline the nature of the charges, and explain why these candidates have been given tickets.
This information must be made public, and a compliance report sent to the Election Commission
(EC), within a specified period of time — and the failure to do so could be read as contempt. The
order comes in the wake of the failure to effectively implement a 2018 court order which laid
down similar, though somewhat more limited, guidelines.

The presence of politicians with criminal antecedents distorts democracy. A weak criminal
justice system means that those accused of crimes — including heinous ones, such as murder
and rape — are able to find ways to prevent a final judgment for years. They emerge as locally
influential figures, who have illegally garnered resources. They develop a nexus with existing
political leaders, the police machinery, and then branch off into newer kinds of business
activities, which depend on State patronage. They, then, enter politics. Many win. For these
legislators, public interest is not a priority.

The SC order is well-intentioned. It will force political parties to be more transparent. The
compliance requirement is particularly significant, because it imposes tangible costs on parties if
they fail to provide the requisite information and gives additional power to the EC. But it is also
important to underline the limits of the order and the scope of misuse. Incumbent governments
have shown a tendency to target political rivals, misusing law enforcement agencies. It is
important that the SC order does not reinforce this trend. Till candidates are convicted, they
must be treated as innocent. The criminalisation of politics also has deep roots. As political
scientist Milan Vaishnav has explained, there is a supply side issue, where such individuals seek
to enter politics for preservation and expanding wealth, and a demand side issue, where the
dependence of parties on illegal finance is high, and where voters see many such individuals as
capable of “getting work done”. Therefore, unless there are reforms in the criminal justice
system which lead to quick judicial decisions, there is reform of the political finance regime and
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the dependence on wealth to win polls shrinks, and unless there is an overall reform in
governance so that citizens are no longer dependent on locally influential representatives for
work, politics and crime will remain enmeshed.
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IN POLITICAL MICRO-TARGETING, THE VULNERABLE
INDIAN VOTER

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Two years ago, there was a massive outcry against the hiring, by Indian political parties, of
Cambridge Analytica, a data mining and analytics firm. The episode highlighted the need for
regulating social media platforms by way of a comprehensive data protection law which takes
issues such as political micro-targeting seriously. With the recently introduced draft of the data
protection law, the Personal Data Protection Bill, 2019, the debate has again resurfaced. In the
Internet age, any data protection law must be alive to the potential impact of social media
companies in shaping public opinion. The current draft empowers the Central government to
notify social media intermediaries as significant data fiduciaries if their user base crosses a
certain threshold and whose actions are likely to have an impact on electoral democracy. This
provision merits serious discussion to ensure that digital tools are used for enhancing
democracy through citizen engagement, and not for harvesting personal data for voter targeting.

In today’s world, online presence, which ensures greater outreach, is a key source of
competitive advantage. This realisation gave rise to strategic efforts by political parties to tap
into the fragmented political discourse by catering to the individual. Earlier, the idea was to
capture mass issues. But in the present day and age, the focus of the campaign is the individual.
Political parties are increasingly employing data-driven approaches to target individual voters
using tailor-made messages. Such profiling has raised huge concerns of data privacy for
individuals and has become a burning issue for political debate. Therefore, the concerns related
to regulation of the digital world are being debated in all jurisdictions which have experienced the
impact of this technological advancement.

Although, each jurisdiction may have distinct factors influencing the final shape of the Internet
governance model, the reasons for the initial debate are common to all, i.e. to arrest any
negative externalities emerging out of the Internet. Therefore, any forward-thinking regulatory
framework needs to have both supervisory mechanisms in place as well as effective law
enforcement tools in its quiver.

This situation is not particularly characteristic of Indian politics. The United States and European
countries are equally affected by the impact of this unregulated practice of micro-targeting. This
practice has raised some serious concerns with regard to the kind of data that is being collected,
the manner in which voters are being profiled, how transparent the process of profiling and
targeting is, what the nature of functioning of organisations engaged in this business is, and how
neutral globally present intermediaries such as Google and Facebook are. Recently, regulators
in the U.S. and Brazil have held Cambridge Analytica guilty of employing illegal practices while
harvesting personal data of millions of Facebook users.

Over the years, political advisory and advertising firms have devised sophisticated tools to
gather voter data and made proper campaign products out of it. The politicians of today’s age
leave no stone unturned while canvassing for votes. The reason why this issue becomes
important is that the passive users are just not aware of what they are being subjected to.

 

The informational autonomy of the voter is under serious threat because the entire business of
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collecting personal data continues to remain unregulated and is also proprietary in nature. It is
extremely difficult to trace the methods used by such firms to scrutinise the personal life and
intimate details of the individual. This threat becomes imminent in light of the rising number of
political firms which are making most use of the right to freedom of speech and expression. The
status of this right is near absolute with regard to political speech in most countries such as the
U.S. It is but obvious that this can be misused by political entities. Profiling the potential voter
has become a thriving industry. Therefore, there are extremely well-crafted techniques when it
comes to electoral campaigning.

There is serious harm to the country’s democratic nature resulting on account of loss of
informational autonomy. The liberating and anti-establishment potential of the Internet are
considered as a promise for the health of a liberal democracy. At the same time, it can have
serious ramifications if this potential is used by demagogues to spread fake news and
propaganda.

Although the digital revolution is being celebrated everywhere, the regulatory efforts regarding
different spheres of its influence have only been reactionary. While innovators have continued to
develop more advanced technologies, the regulators have never been able to catch up with it.
There are infinite contours of this information age; hence, the scope of a data protection
framework also needs to be sensitive towards the magnitude of a variety of data usage. The
electoral process in India is becoming increasingly advanced in terms of use of data. It is highly
likely that within a few years, Indian political parties may start using the same tactics as used by
their U.S. counterparts in targeting individual voters. It remains to be seen as to how the privacy
law responds to the implications of political micro-targeting.

Prashant Singh is a Delhi-based lawyer. Meghna Sharma works as Programme Officer, National
Centre for Promotion of Employment for Disabled People
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AN UNCLEAR REVAMP
Relevant for: Indian Polity | Topic: Executive: Structure, Organization & Functioning ; Ministries and Departments

of the Government

The restructuring of the Ministry of External Affairs (MEA) to effectively empower seven different
Additional Secretaries and re-organise their tasks along themes has been widely reported.
There is less discussion on whether strategic goals have been updated and how the new
capabilities mesh with expected outcomes.

Identifying areas of longer-term impact, empowering Additional Secretaries to oversee
integrated tasks and giving Secretaries more time to strategise are laudable objectives of the
organisational change. Inducting outside expertise in areas such as trade and economics, and
cultural power and development partnerships is also needed as the contours of these issues are
more technical than diplomatic.

That apart, negotiations in international organisations require understanding the negotiating
strategy of others; listing compromises made in the past to secure lost ground; and assessing in
advance implications of the inevitable trade-offs that are made at the final stage. But India’s civil
service tenure rules do not recognise the importance of negotiation history and global trends.
For example, in climate change since the early 1990s, the same diplomats from the U.S.,
European Union, Russia, China and Saudi Arabia remained involved for the duration of serious
negotiations for over 20 years.

Consolidated territorial divisions reflect changing geopolitical realities in Europe, Africa and West
Asia, but how are our vital interests affected by the integration of the Indian Ocean and Indo-
Pacific regions into one vertical?

We see the region, as the Prime Minister stated in the Shangri-La Dialogue in Singapore, in
2018, as a “free, open, and inclusive” region, not “directed against any country,” with “Southeast
Asia at its centre.” But are relations with ASEAN part of the vertical’s remit? How will it interact
with the other new verticals on international organisations and trade? Have India’s priorities
changed on maritime security?

It is also unclear why we are focusing to this extent on ‘soft power,’ or on shaping the
preferences of others in terms of culture, instead of sharing the technology layer powering
Aadhaar, in which many other countries have been showing an interest.

The missing piece in the restructuring is silence on the role of the Public Policy and Research
Division, now headed by an outstanding officer. It was central in an earlier round of restructuring
with inclusion of military officials and consultants from academia and think-tanks.

In reply to a Parliament question, Sushma Swaraj, former External Affairs Minister, had
described the Division’s mandate in terms of publication of the Annual Report of the Ministry,
preparation of the Monthly Summary of important developments for the Cabinet, and supervision
of the functioning of the MEA Boundary Cell, MEA Situation Room and MEA Library. No
assessment of the Division’s coordinating role has been shared outside the Ministry, if it has
been made.

This raises the question of whether the persisting gap between our potential to play a global role
and performance, which shows us more as a regional power, has been addressed. This would
require us to understand why there is a gap in identifying decisions and actions that are more
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important than others, and in making difficult choices about what is most important. Have we
assessed the future impact and consequences of today’s decisions? What is the new vision of
the MEA?

In a fast-changing global environment, resources need to be concentrated on a limited number
of objectives, to be achieved within a defined time-frame. The institutions and rules established
by the U.S. and the Belt and Road Initiative of China are examples. What is our ‘big idea?’ As
the diplomats and the Chief of Defence Staff work out their new roles, they need to recognise
that rearranging silos does not dilute the role of politicians and of officials in working across
departmental boundaries.

Mukul Sanwal is a former envoy at the U.N.
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PROTECTING CHILDREN’S RIGHT TO PROTEST
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

“Why is it acceptable for children to participate in an anti-pollution protest during peak winter in
Delhi, but not in the protests at Shaheen Bagh?” A child protests against the CAA and NRC in
Bengaluru in January.   | Photo Credit: AP

There are many legal and social difficulties involved in the Supreme Court’s move to take suo
motu cognisance of children taking part in demonstrations in Shaheen Bagh in Delhi. This has a
direct impact on children’s right to protest as well as on their mothers’ right to protest, specifically
since the enforcement of the National Register of Citizens and the Citizenship (Amendment) Act
could render both mother and child stateless.

It is indeed a tragedy that an infant died in the cold during the protests earlier this month. But
criminalising the mother and putting the onus of the child’s death on her negligence rather than
questioning and examining the economic and political reasons for poverty is a travesty of justice.
Why is it that Indian mothers, especially from migrant labouring families, have to carry their
children where ever they go? By saying that women should not be allowed to take their children
to protests, we are effectively rendering impossible their own mobility and pushing them back
into their homes. How can women then voice their dissent against a law which is going to affect
them directly? And if they do voice their dissent by going to a protest, where are they supposed
to leave their children? What infrastructure does the state provide by way of crèches or day care
centres? What kind of housing does the state provide for migrant workers? In Bengaluru, a
migrant colony was recently demolished after videos claiming that illegal Bangladeshi
immigrants were sheltered in the settlement went viral. A wall is being built in Ahmedabad to
apparently hide slums from the U.S. President during his visit this month. In such a context, isn’t
the idea of a safe home also mediated by class?

There is an erroneous notion that the infant died on account of the protest rather than due to
other systemic issues. And the Supreme Court is assuming causality without even examining
the matter. In the suo motu action, the Court has conflated two unrelated issues. The first is a
child’s right to participate in or witness a protest. The second is the death of the infant. There is
no obvious relationship between the first and second issue. The death of the child due to natural
causes should have no bearing on children’s right to be present at a protest or a mother’s right
to take her children to a protest.

Implicit in the freedom of speech and the freedom to assemble peaceably and without arms
under Article 19 of the Constitution is the right to protest. This right is guaranteed to all citizens
of India regardless of age. The United Nations Convention on the Rights of the Child (CRC),
which India has ratified, expressly recognises in Article 13 that freedom of expression of the
child includes the “freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other
media of the child’s choice.”

Both the Indian Constitution and the CRC state that no restriction may be placed on these
freedoms except those that are necessary and imposed by statute for the “purposes of
safeguarding the sovereignty, integrity and security of the state, friendly relations with foreign
states, public order, decency or morality or in relation to contempt of court, defamation or
incitement to an offence”. Even these restrictions must pass the test of reasonableness as
understood by the constitutional courts. As such, neither the Constitution nor the CRC

https://www.thehindu.com/profile/photographers/AP/
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contemplate a blanket restriction being imposed on children’s right to protest by a court directive.

Even with respect to individual cases, there must first be a serious examination of the specific
circumstances of the case since overarching directions regarding a child’s participation are also
a restriction on the mother’s mobility and on parenting rights generally.

Further, the CRC, in Article 5, recognises the “evolving capacities” of children. This means that
as children acquire enhanced competencies, there is a diminishing need for them to be
protected. They have a greater capacity to take responsibility for decisions affecting their lives.
The law recognises that children do not magically acquire agency when they turn 18 years, but
are capable of exercising their rights and that the law must facilitate the same.

Article 12 of the CRC provides that member states should assure to the child who is capable of
forming his or her own views the right to express those views freely. For this purpose, the child
should be provided the opportunity to be heard in any judicial and administrative proceedings
affecting the child, either directly or through a representative. Therefore, there can be no
restriction on a child’s right to protest without hearing the child.

While many schools encourage children to read newspapers and watch news channels,
attending a protest is also a way for children to receive information and ideas. At a protest they
get to witness expressions of discontent against acts or omissions of the government that have
prejudicial and even violent impacts on people’s lives. A protest is also a space where children
get to experience and assert citizenship. It’s a space for them to comprehend what ‘We The
People of India’ encompasses; it is where they get to see people from all walks of life. It could
also be a space for children to celebrate their unity as Indians.

As far as the CAA-NRC are concerned, women, especially poor women, will find it hardest to
prove ancestry due to lack of documentation. Further the CAA and NRC directly affect children
as well: if one parent is held to be an illegal migrant, it means the child will also be considered
an illegal migrant. A child has as much right to be present as a stakeholder at such a protest as
any adult.

While news reports say that the infant who died was exposed to the chilly Delhi air, they don’t
mention the circumstances of the parents who are daily wage migrant workers living in an
adjoining jhuggi in a plastic tent home.

Also, why is it perfectly acceptable for children to participate in an anti-pollution protest in peak
winter, but not in the protests at Shaheen Bagh? Why don’t those protests constitute parental
negligence worthy of court intervention? The petitioner in this case is herself a child. What is the
basis on which it is decided that one is a valid exercise of the child’s agency and the other is
not? When we debate the participation of children in protests, these are questions we must ask
ourselves.

Seema Misra is a lawyer practising in the trial courts in Delhi
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THE SIGNIFICANCE OF THE TERM ‘SECULAR’
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

What value is added by the term ‘secular’ to liberal democracies, i.e. states that safeguard
liberties of individuals and political freedoms of citizens? For some scholars, virtually nothing.
Why? Because, while secularism is against discrimination only on the basis of religion, a
‘liberal democracy’ is against all forms of discrimination. The term ‘liberal democracy’
subsumes ‘secularism’. Why bother with ‘secularism’ then? Why not commit ourselves to the
priorities of a liberal democracy instead? This is a fashionable view in Europe. Even some Indian
scholars argue for the sufficiency of Articles 14-16 and 19 of the Constitution.

This view is inadequate, if not wrong. The word ‘secular’ is important. Those who claim the
sufficiency of ‘liberal democracy’ must think again. True, their claim has had some validity in
Europe, but it is losing relevance there too. But in places like India, it is a virtual non-starter.
Why? Let us first get a handle on Europe’s specificity. Secular states did not emerge in Western
Europe in the immediate aftermath of the religious wars. These wars were stopped by the
establishment not of a secular but a confessional state in which people were forced to embrace
the religion of the king. Those who did not comply faced death or expulsion. Every European
society from then on became religiously homogenous — England became Anglican;
Scandinavia, Lutheran; France, Catholic. Over time some dissenting groups were tolerated, but
not without paying a price for their dissent. For example, although they were permitted to have
their own church, it had to be hidden away in bylanes. Even the rich were forced to build chapels
within the premises of their homes. Dissenters lived under the threat of persecution and daily
harassment. The tolerant states of early modern Europe were a far cry from modern European
liberal democratic states.

The return of the secular

Once other religions were eliminated or tamed, a struggle began against a politically
meddlesome and socially oppressive church. The demand to separate church and state (which
later came to be called political secularism) was supported by those who favoured free markets,
private property and personal liberties. The moment this separation was sufficiently achieved, it
began to be taken for granted, and slowly receded into the background. In this sense,
‘secularism’ lost its political and social salience in these religiously homogenous societies. The
fight for a liberal state seemed sufficient.

Centuries later, when the general ethos in Western Europe witnessed the further decline of
Christianity, the term ‘secular’ found itself linked to a humanist world view for which religion,
whatever its private benefits, was potentially a public problem. While becoming increasingly less
salient, it was etched in the bitter collective memory of these societies as the source of discord
from which they had mercifully escaped. A religion, already on the defensive, faced greater
devaluation and marginalisation. No one wanted religion-grounded recognition. With this, the
idea of separation of state and religion lost its normative value further. These liberal states,
where religion was no longer significant, granted formal equality to all citizens and called
themselves liberal democratic.

But what if Europeans had to institute a liberty-loving, equality-caring state as soon as religious
wars erupted? What if there was not much of a time lag between religious wars and the growth
of a serious commitment to the values of liberty, equality and fraternity? Had this been so,
demands for ending the religious persecution of dissenters and preventing religious
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homogenisation would have been immediate. How else could a state live up to the ideals of
liberty and equality? Moreover, the dynamics of a multi-religious society is such that religion
would not have lost salience. Then, instead of getting rid of religious dissenters and minorities, a
general consensus might have been sought to prevent their domination by the majority religious
community. Had multiple religious identities been part of the social climate, a commitment to
equality would have compelled European states to give impartial public recognition to all
religions. Such states would be secular precisely in the sense that Indians conceived it —
something with which to fight not just religious fanaticism and intra-religious oppression but also
the domination of one religion by another. They would have been forced to call themselves not
just liberal (subsuming within it secular in the European sense) but also ‘secular’ in the sense
defended by Gandhi, Nehru and Ambedkar where it designates impartial public recognition to all
religions. My point then is that the greater the salience of religion and depth of diversity in
society, the larger the prospect of intra- and inter-religious domination, and the more pressing
the need for a state — given its commitment to liberty, equality and impartial recognition — to
call itself ‘secular’.

How to rescue genuine secularism

Also, if religion-related bigotry and denial of recognition is present persistently, then it is hard to
forget or ignore it. People potentially affected by them need to be repeatedly told that the state is
there for them. The function of the term ‘secular’ is to do precisely that, to reassure anyone
threatened by religious or religion-based exclusion, discrimination or misrecognition that the
state is committed to preventing all this. To drop the word ‘secular’ then undermines confidence
in the impartial character of the state.

The point can be made differently. Why lump together all forms of discrimination and oppression
under the same general term? If the term ‘secular’ focuses on one specific kind of domination,
why not to use it? Isn’t de-cluttering our world and helping us focus on particular features an
important function of all concepts? Why not call a flower ‘red’ when you have a distinguishing
word for it? What point would be served by simply calling it coloured? To be sure, in some
contexts, this might be sufficient. For example, if our purpose is to differentiate it from all white
flowers the use of the term ‘coloured’ is adequate but not if one coloured flower is to be
distinguished from another. Likewise, ‘secular’ helps focus on institutionalised religious
domination, to demarcate it from other kinds of domination based on class, gender, ethnicity,
etc. ‘Secularism’ implores us to resist it.

Is India still a minimally decent society?

In religiously homogenous societies, particularly where the importance of religion has weakened,
liberal democratic states tend to be relatively indifferent to the term ‘secular’. However, in
religiously strong and diverse societies such as India, ‘secular’ is indispensable. It cannot
disappear from public and constitutional discourse. Is it surprising then that after a few years of
exile, it has recently resurfaced in India?

Here we cannot follow European habits but must embrace both liberal democracy and a form of
secularism that fights religion-based misrecognition. Indeed, even Europe is changing. After the
migration of workers from former colonies, Europe’s new religious diversity has brought religion-
based recognition to the fore. Therefore, in Europe too demands for an impartial secular state (in
the Indian sense) will become louder.

Rajeev Bharagava is Professor, Centre for the Study of Developing Societies, New Delhi
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IT’S TIME TO EMPOWER MAYORS
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

The Ripon Building, headquarters of the Greater Chennai Corporation. File   | Photo Credit: The
Hindu

The spectacular victory of the Aam Aadmi Party in the Delhi Assembly election is seen as a
reiteration of voters’ confidence in the leadership of Chief Minister Arvind Kejriwal, even though
several factors together contributed to the poll outcome. This development may again give rise
to the demand for a ‘strong mayor’ helming urban local bodies (ULBs), as the role of the Delhi
Chief Minister is treated on a par with the role of a mayor of a municipal corporation. With
electoral politics in India becoming increasingly personality-centric, the idea of an empowered
mayor may find many takers.

In the last six months, Madhya Pradesh, Chhattisgarh, Rajasthan and Tamil Nadu decided to
have indirect elections of ULB chiefs. In Chhattisgarh and Rajasthan,the Congress won in a
majority of ULBs after effecting the change. In fact, according to one estimate, the system of
direct election of mayors is in vogue only in two States — Uttarakhand and Jharkhand.

The larger issue at hand is the quality of urban governance. It is unrealistic to expect a high
quality of governance as long as political parties have a complete grip over the way civic bodies
function. It is time policymakers and political leaders began to seriously contemplate party-less
elections to ULBs. This idea is not new. It has been debated at the All India Mayors conference.
But due to the unwillingness of parties to examine the concept, the idea has not taken off.

Also read

Should mayors be directly elected?

Already, in a majority of the States, the election for the posts of presidents and councillors of
gram panchayats is done on non-party lines. At least in respect of rural local bodies (RLBs),
there is some justification for the presence of political parties as, otherwise, caste alone might
determine votes. But in ULBs, the caste factor remains subdued, especially during elections.
Besides, there is no sound rationale for holding polls for ULBs on party lines as these bodies
neither legislate nor frame policies. Also, there is no scope for any political ideology to play a
role in the affairs of ULBs. The main task of the bodies is to handle problems concerning
sanitation, water supply and solid waste management. Even in the area of water supply and
sewerage, the role of the municipal corporations of Chennai, Bengaluru and Hyderabad has got
reduced as there are entities exclusively for this purpose. Delhi too has a Jal Board, headed by
the Chief Minister.

Protagonists of the party system may point out that there has been a tradition of political leaders
heading ULBs. They may also argue that the participation of political personalities in elections to
ULBs cannot be prevented. But the reality is that the calibre of the political leadership is in short
supply and the issues concerning ULBs have undergone a sea change over time. According to
the 2011 Census, there are about 8,000 towns in India. There are at least 50 cities or urban
agglomerations with more than a million people, says the 15th Finance Commission. These
cities face challenges of pollution, ground water depletion and sanitation. There are also inter-
State disparities in the level of urbanisation and in the urban poverty ratio. ULBs don’t have
finances, a problem ignored by the elected representatives.

https://www.thehindu.com/profile/photographers/The-Hindu/
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There is also political justification for why elections to the ULBs should take place on non-party
lines. Under the present scheme, Chief Ministers do not want strong ULB chiefs to emerge,
especially if the person happens to be from his or her party. This explains why parties prefer
indirect elections. On the contrary, if the polls are held on non-party lines with direct elections for
chiefs of ULBs, a new crop of leaders will emerge outside the political class. Well-educated and
well-qualified youngsters will be encouraged to take part in the election process. More
importantly, municipal elections are bound to become cheaper as there will be no need for
competitive spending by nominees of rival parties. Even if some successful mayors emerge in
the process and want to take on established parties in the Assembly or Lok Sabha polls, this will
be a herculean task for them, so parties have nothing to fear. In fact, parties stand to gain, as
MLAs may not be villified for all the wrongdoings of local bodies.

No substitute for local governance

Questions will be raised about the credentials of candidates for the post of mayor. State Election
Commissions can prescribe qualifications for mayors, over and above the existing ones, to
address them. The issue of cohesion between mayors and councils will also be raised. This
remains a major problem but committed individuals, if elected, can easily thrash out this issue.
ULBs can have meaningful empowerment only if the concept of non-party elections is adopted.
This is a prerequisite for the implementation of the ‘strong mayor’ model.

ramakrishnan.t@thehindu.co.in
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CABINET APPROVES CONSTITUTION OF 22ND LAW
COMMISSION OF INDIA FOR A TERM OF THREE YEARS
Relevant for: Indian Polity | Topic: Executive: Structure, Organization & Functioning ; Ministries and Departments

of the Government

Cabinet

Cabinet approves Constitution of 22nd Law Commission of
India for a term of three years

Posted On: 19 FEB 2020 4:40PM by PIB Delhi

The Union Cabinet, chaired by the Prime Minister, Shri Narendra Modi has approved Twenty-
second Law Commission of India for a period of three years from the date of publication of the
Order of Constitution in the Official Gazette.

Benefits

          The Government will have the benefit of recommendations from a specialised body on
different aspects of law which are entrusted to the Commission for its study and
recommendations, as per its terms of reference.

The Law Commission shall, on a reference made to it by the Central Government or suo-motu,
undertake research in law and review of existing laws in India for making reforms therein and
enacting new legislations. It shall also undertake studies and research for bringing reforms in the
justice delivery systems for elimination of delay in procedures, speedy disposal of cases,
reduction in cost of litigation etc.

 

The Law Commission of India shall, inter-alia,: -

identify laws which are no longer needed or relevant and can be immediately repealed;a.
examine the existing laws in the light of Directive Principles of State Policy and suggest
ways of improvement and reform and also suggest such legislations as might be necessary
to implement the Directive Principles and to attain the objectives set out in the Preamble of
the Constitution;

b.

consider and convey to the Government its views on any subject relating to law and judicial
administration that may be specifically referred to it by the Government through Ministry of
Law and Justice (Department of Legal Affairs);

c.

Consider the requests for providing research to any foreign countries as may be referred to
it by the Government through Ministry of Law and Justice (Department of Legal Affairs);

d.

take all such measures as may be necessary to harness law and the legal process in the
service of the poor;

e.

revise the Central Acts of general importance so as to simplify them and remove anomalies,
ambiguities and inequities;

f.
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Before finalizing its recommendations, the Commission will consult the nodal Ministry/
Department (s) and such other stakeholders as the Commission may deem necessary for the
purpose.

 

Background

The Law Commission of India is a non-statutory body constituted by the Government of India
from time to time. The Commission was originally constituted in 1955 and is re-constituted every
three years. The tenure of twenty-first Law Commission of India was upto 31st August, 2018.

The various Law Commission have been able to make important contribution towards the
progressive development and codification of Law of the country. The Law Commission has so
far submitted 277 reports.

The 22nd Law Commission will be constituted for a period of three years from the date of
publication of its Order in the Official Gazette. It will consist of:

a full-time Chairperson;a.
four full-time Members (including Member-Secretary)b.
Secretary, Department of Legal Affairs as ex-officio Member;c.
Secretary, Legislative Department as ex officio Member; andd.
not more than five part-time Members.e.

 

******
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LITMUS TEST FOR A JUDICIAL CLEAN-UP ORDER
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

Last week’s Supreme Court judgment, on February 13, 2020, by Justices R.F. Nariman and S.
Ravindra Bhat, marks an important and possibly far-reaching step towards reining in the political
establishment as far as fielding candidates with criminal antecedents is concerned. This
judgment goes well beyond the Court’s earlier orders of 2002 and 2003 that made it obligatory
for all candidates to provide self-sworn affidavits of criminal cases pending against them in any
court of law.

By virtue of this order, the Court has also shifted part of the onus on political parties, ruling that
they must do much more to publicise the criminal antecedents of candidates that they have
selected to contest both parliamentary and State Assembly elections. It would no longer be
sufficient to cite “winnability” as the criterion. Citing figures of the alarming increase in the
number of such persons selected as candidates across the political spectrum, the order asks
parties contesting elections to henceforth explain why persons without criminal blemish could
not have been chosen instead. While the judgments of 2002 and 2003 were important, and
emanated after a prolonged struggle by the Association for Democratic Reforms, they did not
have the desired impact on either the political establishment or indeed on voter choices: the
present Lok Sabha has an all-time high of 43% of its members having one or more criminal
cases against them.

As Election Commissioner and subsequently Chief Election Commissioner, and in the years
thereafter, I have frequently expressed myself against “muscle” and “money” power, which have
became the bane of our political system. Indeed “money” power has moved us in the direction of
a plutocracy.

Both these two ills need urgent course correction, preferably from within the Executive itself. It
surely cannot augur well for us that criminality within Parliament grew from 24% in 2004 to 30%
in 2009, to 34% in 2014 and 43%in 2019. Almost half these cases were/are for alleged heinous
offences such as murder, attempt to murder, rape and kidnapping.

In turn, political parties and candidates have often voiced their concern that cases tend to be
foisted on them by political opponents. When the Election Commission of India (ECI)
recommended to the government that legislation was warranted to exclude those candidates
against whom charges had been framed by a court of law for heinous offences punishable by
imprisonment of five years and more, the Parliamentary Committee that had been set up to
examine the proposal unanimously ruled against the ECI recommendation; perhaps the most
vociferous voice was that of the late legal luminary, Ram Jethmalani, who was a member of the
committee. He pointed out that he had dealt with many such cases arising out of political
vendetta. Even when we met after I had retired from the ECI, I was unable to convince him of
my point of view.

Of course, not all first information reports lodged against political players are criminal in intent.
The violation of Section 144 of the Code of Criminal Procedure as a result of civil protest is one
such example. The case of a Medha Patkar or other social activists can hardly be considered
criminal. Which is why the ECI, for over two long decades, has addressed various Prime
Ministers to pass legislation on the ground that charges framed by a court of law for only
heinous offences, and cases registered (not on the anvil of elections, but up to one year prior)
would amount to a “ reasonable restriction” and that such a person be barred from contest. But
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so far to no avail.

Although the recent judgment has decreed that political parties will give much wider publicity to
the criminal antecedents of their candidates, it is possible that this alone may not suffice. Voter
behaviour is most often conditioned by their own immediate needs. The distribution of “freebies”,
for instance, was often a one-way street, of candidates “offering” money and goodies. Voter
behaviour has since begun to change. Voters now often enough tend to demand money and
freebies. With our criminal justice system clogged with cases and lawyers fees often far beyond
what many can afford, the local “don” standing for elections, who promises delivery of rough and
ready justice, is often seen as the messiah on hand. All too often these cases involve bread and
butter issues, from land and irrigation dispute resolution, to matters involving family honour. In
such cases this “Robin Hood’ contestant is actually a preferred choice, which helps to explain
that where muscle and money get combined in the rural landscape, they often win by large
margins. This was not always the case. In the 1970s and 1980s, the “don” was content to
support the local political bigwig with his muscle, crowd-pulling capacity and money, hoping that
once elections were over, the elected leader would help the “don” in turn, not least to help wipe
out his string of cases. By the 1990s the muscle man decided that this was not good enough. He
decided to instead help himself to the fruits of political power by entering the electoral fray. Not
all such players were men: witness the life and death of Phoolan Devi who came into political
power on the power of a gun, and faded out too in the same manner.

So far whatever significant electoral reforms have taken place have emanated from the
Supreme Court. For critics of this present order, I would remind them of None of the Above
(NOTA) and the July 10, 2013 Order in the Lily Thomas vs Union of India case, wherein a
parliamentarian or legislator convicted of an offence that leads to a sentence of two years and
more will be debarred from contesting an election for six years after his or her prison term ends.

It is therefore prudent to await the next important Assembly elections on the anvil — in Bihar and
West Bengal. No doubt the political parties will once again bat for the “winnability” factor in their
selections. It remains to be seen how the recent judgment will affect the choices of the political
establishment and whether it will have the desired effect in eliminating or significantly purging
criminality from future legislatures.

Navin Chawla was India’s 16th Chief Election Commissioner. He is the author of ‘Every Vote
Counts: the Story of India’s Election’
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THE UNASSAILABLE KEYWORDS FOR THE JUDICIARY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Justice Arun Mishra’s public praise of the Prime Minister at a public forum on Saturday
raises serious questions about the independence of the judiciary. What is more disturbing is that
he was speaking at the inaugural session of the International Judicial Conference 2020,
‘Judiciary and the Changing World’. The damage his statement has caused is incalculable.
The international judicial community must have been left aghast as far as the very independence
of the Indian judiciary is concerned. Judges across India must be left bewildered wondering
whether they should indulge in similar praises or not. One cannot forget that Justice Mishra is
one of the seniormost judges of the Supreme Court of India and every word spoken by him
may be taken seriously by those connected with the administration of justice.

The Prime Minister himself applauded the Supreme Court by referring to some recent “critical
judgments”, adding that 1.3 billion Indians wholeheartedly accepted the judicial verdicts. The
Prime Minister’s claim certainly appears to be off the mark considering that large numbers have
questioned these judgments.

The Law Minister, who was also speaking at the inaugural session, himself took the opportunity
to attack many of those who criticise the functioning of the judiciary and its judgments. The
Executive and the Judiciary appear to be in tandem, something which was clearly not designed
under the Constitution. Was the international conference a platform for these?

In a 1981 judgment, the Constitution Bench of the Supreme Court held that “Judges should be
stern stuff and tough fire, unbending before power, economic or political, and they must uphold
the core principle of the rule of law which says: ‘Be you ever so high, the law is above you.’. This
is the principle of independence of the judiciary which is vital for the establishment of real
participatory democracy, maintenance of the rule of law as a dynamic concept and delivery of
social justice to the vulnerable sections of the community. It is this principle of independence of
the judiciary which we must keep in mind while interpreting the relevant provisions of the
Constitution.”

In the same judgment another learned judge holds, “...While the administration of justice draws
its legal sanction from the Constitution, its credibility rests in the faith of the people.
Indispensable to that faith is the independence of the judiciary... the framers of the Constitution
took great pains to ensure that an even better and more effective judicial structure was
incorporated in the Constitution, one which would meet the highest expectations of judicial
independence....”

That structure seems to be crumbling under its own weight.

Later in 1993, another Constitution Bench in the Second Judges Appointment Case, declared: “It
is obvious that only those persons should be considered fit for appointment as Judges of the
superior judiciary who combine the attributes essential for making an able, independent and
fearless judge. Several attributes together combine to constitute such a personality. Legal
expertise, ability to handle cases, proper personal conduct and ethical behaviour, firmness and
fearlessness are obvious essential attributes of a person suitable for appointment as a superior
Judge.”

Among the several attributes that have been prescribed of a judge is “proper personal conduct”.
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In a case in 1995, C. Ravichandran Iyer v. Justice A.M. Bhattacharjee & Ors., the Supreme
Court went to the extent of holding that for a judge, “the standard of conduct is higher than that
expected of layman” and that “therefore the judge can ill-afford to seek shelter from the fallen
standard in society”.

It was also declared, “The Judges of higher echelons, therefore, should not be mere men of clay
with all the frailties and foibles, human failings and weak character which may be found in those
in other walks of life. They should be men of fighting faith with tough fibre not susceptible to any
pressure, economic, political or any sort.”.

It concluded, “In short, the behaviour of the Judge is the bastion for the people to reap the fruits
of the democracy, liberty and justice and the antithesis rocks the bottom of the rule of law.”

Ironically, Justice Mishra himself in a judgment in R. Muthukrishnan versus The Registrar
General Of The High Court Of Judicature At Madras observes, “Judicial independence is a
privilege of and protection for the people.”

He holds, “Francis Bacon has said about the Judges that Judges ought to be more learned than
witty, more reverend than plausible, and more advised than confident. Above all things, integrity
is their potion and proper virtue. .... The balancing of values, reverence between the Bar and the
Bench is the edifice of the independent judicial system. Time has come to restore the glory and
cherish the time-tested enduring ideals and principles.”

He also says, “Independent Bar and Independent Bench form the backbone of the democracy.”
So why these remarks about the country’s leader?

So, what can a citizen make out of this completely avoidable public praise by such a senior
judge? Have those in positions of responsibility and even others who have publicly praised the
Prime Minister in the recent past forgotten the Charter called “The Restatement of Values of
Judicial Life”? This was adopted by the full Court, in 1997, to serve as a guide to be observed by
the judges which, according to the charter, was “essential for an independent, strong and
respected judiciary, indispensable in the impartial administration of justice”. The Charter is “a
complete code of the canons of judicial ethics” and categorically declares among many others
the following values: “6. A Judge should practise a degree of aloofness consistent with the
dignity of his office” and “16. Every Judge must at all times be conscious that he is under the
public gaze and there should be no act or omission by him which is unbecoming of the high
office he occupies and the public esteem in which the office is held.” To my mind, both stand
violated now.

In a Constituent Assembly Debate, Professor K.T. Shah (Bihar) spoke of the dangers lying
ahead on May 24, 1949: “In my opinion, Sir, if I may so with all respect, this Constitution
concentrates so much power and influence in the hands of the Prime Minister in regard to the
appointment of judges, ambassadors, or Governors to such an extent, that there is every danger
to apprehend that the Prime Minister may become a Dictator if he chooses to do so. I think there
are cases which ought to be removed from the political influence, of party manoeuvres. And
here is one case, viz. Judges of the Supreme Court, who I think should be completely outside
that influence.”

He again said, “I have been trying to lay before the Houses viz., or keeping the Judiciary
completely out of any temptation, and contact with the executive or the legislative side. Whether
during his tenure of office... or even on retirement, I would suggest that there should be a
constitutional prohibition against his employment in any executive office, so that no temptation
should be available to a judge for greater emoluments, or greater prestige which would in any
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way affect his independence as a judge.”

One thing is clear, the judiciary is fast eroding the hopes and aspirations of great men and
women who sat in the Constituent Assembly debating and giving us the great document, the
Constitution of India. Any correction, if at all, must come from within the judiciary. Will it? We the
Citizens of India can only sit back and watch bemused and deeply disappointed.

(Dushyant Dave is a Senior Advocate at the Supreme Court of India and the President of the
Supreme Court Bar Association. The views expressed are personal)
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MORE PSYCHOLOGICAL THAN AN EMPOWERING
VOTER OPTION

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The recently-concluded Delhi Assembly elections were the 45th Assembly polls since the
inception of the none of the above (NOTA) option in 2013. Delhi has now provided data from
five elections with the NOTA option: three Assembly (2013, 2015, 2020), and two Lok Sabha
(2014, 2019); no other state has yielded this yet. And Delhi, although mostly urban, is widely
regarded as the microcosm of India.

However, Delhi’s preference to NOTA is less than the national average. From 0.63% in
2013, Delhi polled 0.39% of those favouring NOTA in 2015, a statistically significant reduction
indeed. It now increased to 0.46% in 2020; again statistically significant. While 96% of the
constituencies had a reduced percentage of NOTA votes in 2015 than 2013, the NOTA
percentage has increased in 71% constituencies this year. In the Lok Sabha elections, Delhi
polled 0.47% and 0.52% of those favouring NOTA, in 2014 and 2019, respectively. Thus,
roughly one in 200 voters of Delhi opted for NOTA in the last six to seven years, with relatively
larger support for NOTA in reserved constituencies.

Interestingly, in the 2017 Gujarat Assembly elections, despite being 1.8%, NOTA got more votes
than any political party other than the Indian National Congress and the Bharatiya Janata Party
(except the Independents). Again, in the 2019 Maharashtra Assembly election, NOTA became a
runner-up in two constituencies — Latur (Rural) and Palus-Kadegaon. Do these cases mark any
significant shift in the voter mindset?

In 2013, India became the 14th country to institute negative voting through NOTA. However, it is
not a “right to reject”. NOTA in India is a toothless option;, former Chief Election Commissioner
of India S.Y. Quraishi, had observed in an article: “Even if there are 99 NOTA votes out of a total
of 100, and candidate X gets just one vote, X is the winner, having obtained the only valid vote.
The rest will be treated as invalid or ‘no votes’.” NOTA enfeebles the electorate as it does not
empower to “select” either. Certainly NOTA provides democratic means to express resentment
anonymously rather than boycotting the polls outright. In her 2017 book, The Dramatic Decade:
Landmark Cases of Modern India, Indu Bhan has given examples such as a group of women
activists in Kerala out on the road urging people not to elect any candidate if no woman was
present in the fray, and a youth group in Tamil Nadu that campaigned for NOTA as a protest
vote against corruption.

There have been pleas to extend the scope of NOTA. In 2018, a former CEC, T.S.
Krishnamurthy, has recommended holding elections again in those constituencies where the
victory margin is less than the total numbers of NOTA. A PIL has been filed in Madras High
Court seeking the full right to reject in place of NOTA.

In June 2018, the Maharashtra State Election Commission (SEC) issued an order that said: “If it
is noticed while counting that NOTA has received the highest number of valid votes, the said
election for that particular seat shall be countermanded and a fresh election shall be held for
such a post.” In November 2018, the SEC of Haryana went a step further and issued an order
where NOTA is treated like a “fictional candidate” in municipal polls from December 2018. If
NOTA gets maximum vote, none of the “real” candidates will be declared elected, and the
elections will be cancelled and held afresh. What is more, the candidates securing votes less
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than NOTA would be barred from contesting in that re-election. Interestingly, in Makassar,
Indonesia, the only candidate in the 2018 election for mayor received 35,000 less votes than
NOTA, which forced a repeat election in 2020.

While introducing NOTA, the Supreme Court anticipated that “there will be a systemic change
and the political parties will be forced to accept the will of the people and field candidates who
are known for their integrity.” Thus, its percentage should either increase to enforce the political
parties to field candidates with “integrity”, or NOTA percentage should consistently decrease if
the electorates feel that the system has achieved the desired level of cleansing. In contrast, the
share of NOTA votes in India remained around a meagre level of 1% on an average; 1.11% in
the 2014 Lok Sabha, and 1.08% in 2019, if we consider constituency-wise averages. This
perhaps represents a confused state of mind of the electorate. Has the perceived cynicism of
Indian voters regarding the right to reject been exaggerated? What would happen if the ECI
empowers NOTA with teeth, for example candidates securing lesser votes than NOTA (and
possibly the political party concerned also) are barred from contesting in the next election from
that constituency?

Is NOTA, as the last button of all EVMs in the country, a psychological issue as far as the
electorates is concerned? Delbert A. Taebel, in a seminal article in the American Journal of
Political Science in 1975, and Jonathan G.S. Koppell and Jennifer A. Steen, in their 2004 article
in The Journal of Politics, have discussed the possible advantage of the first position in the
ballot, at least in the U.S. context. Although there is no such concrete study to gauge the Indian
voter’s mindset that I know, I wonder whether using NOTB (‘none of the below’) instead of
NOTA — with such an option as the first on the electronic voting machine — might produce a
significantly different outcome or not. An experiment, after changing the rule suitably, can be
attempted, at least.

(Atanu Biswas is Professor of Statistics, Indian Statistical Institute, Kolkata)
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RIGHTS, DUTIES AND THE CONSTITUTION
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

At the height of the Emergency, Indira Gandhi’s government enacted sweeping changes to
the Constitution, through the 42nd Amendment. These changes were intended to entrench the
supremacy of the government, permanently muzzle the courts, and weaken the constitutional
system of checks and balances which was designed to avoid concentration and abuse of power.
And in the Amendment’s Statement of Objects and Reasons, one line stands out: “... it is also
proposed to specify the fundamental duties of the citizens and make special provisions for
dealing with anti-national activities.”

“Fundamental duties” and “anti-national activities” came into the world fused at the hip. And
while Indira Gandhi’s Emergency regime has long been consigned to the dustbin of history, its
legacies endure. “Anti-national” has become a boundlessly manipulable word, that, in the spirit
of Humpty Dumpty, can mean whatever those in power want it to mean. “Fundamental duties”
have been making a comeback as well: at an International Judicial Conference 2020 this
weekend, the Chief Justice of India, S.A. Bobde, drew attention to the Constitution’s
Fundamental Duties chapter. He then went further, and citing Gandhi’s Hind Swaraj, observed
that “real rights are a result of [the] performance of duty.”

There is, of course, an intuitive plausibility to the CJI’s words. They conjure up the image of the
ungrateful and selfish citizen, happy to pluck the fruits of civilisation, but unwilling to do their bit
to water the tree. Nonetheless, despite its plausibility, this conflation of rights and duties ought to
be resisted.

Also read: Modi a versatile genius who thinks globally and acts locally: Justice Arun
Mishra

The first thing to note is that as citizens, there exists a wide range of duties that bind us in
everyday life. These duties are owed both to the state, and to other individuals. We have a legal
duty to pay our taxes, to refrain from committing violence against our fellow-citizens, and to
follow other laws that Parliament has enacted. Breach of these legal duties triggers financial
consequences (fines), or even time in jail. At any given time, therefore, we are already following
a host of duties, which guide and constrain how we may behave. This is the price that must be
paid for living in society, and it is a price that nobody, at least, in principle, objects to paying.

Our duties and the consequences we bear for failing to keep them therefore exist as a self-
contained whole. They follow a simple logic: that peaceful co-existence requires a degree of
self-sacrifice, and that if necessary, this must be enforced through the set of sanctions.

Rights, on the other hand, follow a different logic entirely. This is a logic that is best understood
through history. At the time of the framing of the Indian Constitution and its chapter on
Fundamental Rights, there were two important concerns animating the Constituent Assembly.
The first was that under the colonial regime, Indians had been treated as subjects. Their
interests did not count, their voices were unheard, and in some cases — for example, the
“Criminal Tribes” — they were treated as less than human. Apart from the long and brutal history
of colonialism, the framers also had before them the recent example of the Holocaust, where the
dignity of more than six million people had been stripped before their eventual genocide.

The first role of the fundamental rights chapter, therefore, was to stand as a bulwark against
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dehumanisation. Every human being no matter who they were or what they did had a claim to
basic dignity and equality that no state could take away, no matter what the provocation. One
did not have to successfully perform any duty, or meet a threshold of worthiness, to qualify as a
rights bearer. It was simply what it meant to be human.

Second, the framers were also aware that they were inheriting a deeply stratified and riven
society. The colonial regime had not been the only oppressor; the axes of gender, caste and
religion had all served to keep masses of individuals in permanent conditions of subordination
and degradation. The second role of rights, thus, was to stand against hierarchy. Through
guarantees against forced labour, against “untouchability”, against discriminatory access to
public spaces, and others, fundamental rights were meant to play an equalising and
democratising role throughout society, and to protect individuals against the depredations visited
on them by their fellow human-beings.

The twin principles of anti-dehumanisation and anti-hierarchy reveal the transformative purpose
of the fundamental rights chapter: the recognition that true democracy could not exist without
ensuring that at a basic level, the dignity and equality of individuals was protected, both from the
state as well as from social majorities. It was only with these guarantees could an individual rise
from the status of subject to that of citizen. And, as should be clear by now, it was only after that
transformation had been wrought, that the question of duties could even arise.

This is not to suggest, of course, that duties are unimportant. As indicated above, duties exist in
every sphere of society. Moreover, the language of duties can play an important role in a society
that continues to be divided and unequal: in such a society, those who possess or benefit from
entrenched structural and institutional power (starting with the state, and going downwards)
certainly have a “duty” not to use that power to the detriment of those upon whom they wield it.
That is precisely what the guarantees against “untouchability”, forced labour, and discriminatory
access in the Constitution seek to accomplish.

The problem, however, lies in the conflation of rights and duties. As Samuel Moyn points out in
an illuminating article in The Boston Review, “the rhetoric of duties has often been deployed
euphemistically by those whose true purpose is a return to tradition won by limiting the rights of
others”. Moyn’s target here are traditions that invoke the language of duty (often alongside terms
such as “community” or “family”) in order to subordinate or efface the individual in the face of the
collective (whether state or community). In that context, it is always critical to remember Dr. B.R.
Ambedkar’s words in the Constituent Assembly (which were also cited by the CJI in his speech):
that the fundamental unit of the Constitution remains the individual.

If the position of the individual and the Constitution’s commitment to combating hierarchy is kept
in mind, then the language of duties can be understood in its proper context. Without that,
however, we risk going astray. A good example of this is a Supreme Court judgment from the
early 1980s, which upheld the differential treatment of male and female flight attendants on the
ground that women had a “duty” to ensure the “good upbringing of children” and to ensure the
success of the “family planning program” for the country.

The judgment is a stark reminder that without the moral compass of rights and their place in the
transformative Constitutional scheme the language of duties can lead to unpleasant
consequences. It can end up entrenching existing power structures by placing the burden of
“duties” upon those that are already vulnerable and marginalised. It is for this reason that, at the
end of the day, the Constitution, a charter of liberation, is fundamentally about rights. It is only
after guarantee to all the full sum of humanity, dignity, equality, and freedom promised by the
Constitution, that we can ask of them to do their duty.
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Perhaps, then, it is time to update Hind Swaraj for the constitutional age: “real duties are the
result of the fulfillment of rights”.

(Gautam Bhatia is a Delhi-based lawyer)
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STILL NO FINALITY, THE THIRD TIME ROUND
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The experiment of power sharing and governance under the Sixth Schedule of the Indian
Constitution was expected to be the panacea of the ethno-nationalist identity questions in
Northeastern States. Euphoria as well as anger over the third Bodo Accord have, however,
held the mirror reflecting the complexities of exclusion of communities in such ethno-centric
power sharing and governance model.

The new Accord signed by the All Bodo Students’ Union (ABSU), United Bodo People’s
Organisation and all the four factions of the insurgent outfit- National Democratic Front of
Boroland (NDFB) with Delhi and Dispur on January 27 promises more legislative, executive and
administrative autonomy under the Sixth Schedule to Bodoland Territorial Council (BTC) and
expansion of the BTC territory in lieu of statehood. The Bodoland Territorial Area District
(BTAD), the autonomous region governed by BTC, will be known as Bodoland Territorial Region
(BTR) after demarcation of the augmented territory.

The previous Bodo Accord signed by the erstwhile insurgent outfit, Bodo Liberation Tigers
(BLT) with Delhi and Dispur on February 10, 2003 led to creation of the BTC as a new
experiment of territorial autonomy under the Sixth Schedule. However, the constitutionally
mandated legislative power of the BTC has been reduced to a farce as the Assam Governor has
not given assent to any of the legislations passed by the BTC Legislative Assembly.

Bodo groups have suspended their statehood movement, but the new Bodo Accord has
triggered the intensification of the movement for Kamatapur State by organisations of the Koch-
Rajbongshi community. The territory of the demanded Kamatapur State overlaps with the
present BTAD, proposed BTR and demanded Bodoland. Clamour for Scheduled Tribe (ST)
status by the Koch-Rajbongshis, Adivasis and several other non-ST communities has also
grown.

Deeper ethnic faultlines in an ethno-centric power sharing model will become exposed when
the Koch-Rajbongshis and the Adivasis are granted ST status, as promised by the Modi
government. For, the reservation of seats of BTC is for the STs and not exclusively for the
Bodos. The new accord has no clear answer to such critical questions.

Accord drives divide in Assam’s Bodo domain

In BTAD, the ST communities account for 33.50% of the total population; 2011 Census figures
show that of the total 31,51,047 population in the BTAD, the ST population is 10,55,732. The
Bodos account for over 90% of the ST population in the BTAD. The ST populations are an
overwhelming majority in territories overseen by nine other autonomous councils under the Sixth
Schedule in Assam, Meghalaya, Mizoram and Tripura.

Such a demographic composition in the BTAD has allowed the space for political mobilisation of
other non-Bodo communities and articulation of the campaign that the BTC is a faulty model as
it allows the minorities to govern the majorities. The organisations of these communities have
been demanding exclusion of villages with less than 50% Bodo population from the BTAD. Bodo
organisations have a counter argument that non-Bodo is a political identity construction
articulated to capture power in the BTAD by certain political forces. The new accord promises to
increase the current strength of BTC to 60 from 40 but “without adversely affecting the existing
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percentage of reservation for tribal[s]”.

The new accord promises to appoint a commission by the Assam government to look into the
demands for inclusion of villages with ST majority and contiguous to the BTAD, and exclusion of
villages which are contiguous to non-Sixth Schedule areas and have majority non-ST
population. However, the core area of the BTAD will continue to have many villages with
majority non-ST population which were included for contiguity.

Karbis against ST status for hill Bodos in Assam

Framers of the Constitution perceived such complexities and prescribed constitutional provisions
after elaborate debate in the Constituent Assembly on the Sixth Schedule. One such provision is
the setting up of autonomous regions. Sub-paragraph 2 of the first paragraph of the Sixth
Schedule provides that, “If there are different Scheduled Tribes in an autonomous district, the
Governor may, by public notification, divide the area or areas inhabited by them into
autonomous regions.” However, constitutional amendments were made following the previous
Bodo Accord to ensure that this provision shall not apply in respect of the BTAD.

The erstwhile Pawi-Lakher Regional Council was the only regional autonomous council in the
country. Following upgradation of the then Lushai Hills district of Assam into a Union Territory in
1972, the Mizo District Council was abolished. In 1972, the Pawi-Lakher Regional Council was
trifurcated first into three regional autonomous councils. These three councils were later
upgraded to full-fledged Autonomous District Council under Sixth Schedule in the State of
Mizoram.

The provision of setting up regional autonomous councils under the Sixth Schedule can be
explored to create the space for communities aggrieved by exclusion from the power-sharing
model of BTC.

Narendra Modi lauds Bodos for peace pact, allays fears over Citizenship Amendment Act

Euphoria among the Bodos over the accord is also fast evaporating with efforts to unite all the
four factions of NDFB having turned futile; the factions are divided in two camps: one group with
the present ruling party of BTC-Bodoland People’s Front (BPF), an ally of the ruling Bharatiya
Janata Party in Assam and one group siding with the opposition party, the United Peoples Party
Liberal backed by the ABSU. The new accord will be the pivot of political mobilisation in the
BTAD during the forthcoming BTC elections due in April.

A shift in the political equilibrium in the BTC resulting from a likely expansion of the ST list in
Assam has the potential to keep the Bodos out of power in the BTC and push Bodo
organisations to reviving their homeland demand. Peace will continue to be fragile in Assam’s
Bodo heartland until an all-inclusive power sharing and governance model is evolved under the
provisions of the Sixth Schedule.

Sushanta Talukdar is the Editor, nezine.com, a bilingual online magazine on the Northeast
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WHEN A COURT PRONOUNCES A VERDICT, WITHOUT
GIVING REASONS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

In a highly unusual move, a nine-judge Bench of the Supreme Court resorted to a non-speaking
order as it ruled affirmatively on the preliminary issue arising out of the Sabarimala review
petition.

The importance of a ‘reasoned decision’ in a constitutional democracy committed to the rule of
law, besides being self-evident, cannot be overstated and this curious departure from the norm
merits close analysis.

Time and again, the Supreme Court has unequivocally endorsed and underlined the
requirement of giving reasons in support of an order. It has often chastised subordinate
institutions for their failure to supplement their orders with reasons.

The juristic basis for this has also been explored in a number of cases. In various decisions, the
court has ruled that speaking orders promote “judicial accountability and transparency”; “inspire
public confidence in the administration of justice”; and “introduce clarity and minimise the
chances of arbitrariness”. In addition to being a “healthy discipline for all those who exercise
power over others”, recording of reasons has been described by the Supreme Court as the
“heartbeat of every conclusion”; the “life blood of judicial decision making”; and a cherished
principle of “natural justice”. In his dissenting opinion in the Madhya Pradesh Industries Ltd case,
Justice Subba Rao K. stated: “The condition to give reasons introduces clarity and excludes or
at any rate minimises arbitrariness; it gives satisfaction to the party against whom the order is
made; and it also enables an appellate or supervisory court to keep the tribunals within bound...
A speaking order will at its best be reasonable and at its worst be at least a plausible one.”

The need for a court to provide an intellectual substrate for its decisions is also implicit in the
expression “pronounce judgment” in Supreme Court Rules, 2013. According to settled decisions,
the same signifies “judicial determination by reasoned order”. However, when it came to
applying the principle to its own verdict, the apex court has inadvertently devalued the
importance of concurrent reporting of reasons. The court seems to have downplayed the fact
that it may be coming across as inarticulate at best and indecisive at worst. Besides
undermining institutional integrity, a decision’s authority as a binding precedent is also
potentially compromised by this omission.

The term “transformative constitutionalism” has recently found currency in constitutional
adjudication (Navtej Johar and Joseph Shine). The Supreme Court is yet to articulate a
comprehensive theory of the concept but it has been fleshed out in other jurisdictions. For
example, Pius Langa, former Chief Justice of the Constitutional Court of South Africa, argued
that “transformative constitutionalism” entails a transformation of legal culture from one “based
on authority” to the one “based on justification”. Karl Klare (the scholar who coined the term)
posited that it may be legitimately expected of constitutional adjudication to “innovate and model
intellectual and institutional practices appropriate to a culture of justification”.

In the light of the above, it can be concluded that the practice of issuing non-speaking orders
and giving post-hoc rationalisations later is an anathema to the principle of constitutional
governance. Duty to give reasons is an incident of the judicial process and constitutional justice
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should not be a matter of afterthought.

Anmolam is a lawyer, running a non-profit organisation, BDLAAAW. Shivam is a research
scholar at the faculty of law, Delhi University
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CABINET APPROVES ISSUANCE OF AN ORDER FOR
ADAPTATION OF CENTRAL LAWS IN THE UNION
TERRITORY OF THE JAMMU AND KASHMIR UNDER
SECTION 96 OF THE JAMMU AND KASHMIR
REORGANISATION ACT, 2019

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Cabinet

Cabinet approves Issuance of an Order for adaptation of
Central laws in the Union territory of the Jammu and
Kashmir under section 96 of the Jammu and Kashmir
Reorganisation Act, 2019

Posted On: 26 FEB 2020 3:44PM by PIB Delhi

The Union Cabinet, chaired by the Prime Minister, Shri Narendra Modi has approved issuance
of an order for adaptation of Central Acts in the Union Territory of Jammu and Kashmir under
Section 96 of the Jammu and Kashmir Reorganisation Act, 2019 by the Central Government.

After coming into force of the Jammu and Kashmir Reorganisation Act, 2019 the erstwhile State
of Jammu & Kashmir has been reorganized into Union territory of Jammu and Kashmir and
Union Territory of Ladakh on w.e.f 31st October 2019.

All the Central Laws which are applicable to whole of India except the erstwhile State of Jammu
and Kashmir before appointed date i.e. 31.10.2019 are now applicable to Union territory of
Jammu and Kashmir w.e.f. 31.10.2019. Further, it is necessary to adapt the Central Laws made
under the Concurrent List, with required modifications and amendments, for ensuring
administrative effectiveness and smooth transition with respect to the Union territory of Jammu
and Kashmir thereby removing any ambiguity in their application in line with the Constitution of
India.

As per section 96 of the Jammu and Kashmir Reorganisation Act, 2019, the Central
Government has powers to make adaptations and modifications of the laws, whether by way of
repeal or amendment, as may be necessary or expedient for the purpose of facilitating the
application of any law made before the appointed date till the expiration of one year from the
appointed date in relation to the successor Union territories.

Accordingly, the Cabinet in its meeting today has approved the proposal for issuance of an
order by the Central Government for adaptation and modifications of 37 such Central Laws that
are made applicable to Union territory of Jammu and Kashmir in exercise of its powers
conferred under Section 96 of the Jammu and Kashmir Reorganisation Act, 2019. Adaptation of
above Central Acts with such modifications would ensure administrative effectiveness in the
Union territory of Jammu and Kashmir and remove ambiguity in implementation of these laws in
line with the Constitution of India.
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